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THE RIGHT HON. WM. DOWNES, 

ZOMjO CHIMF JUSTICE OF TJSM SZNl^&^JBMNCJ^ 

IN 

In Trinity^ iifkhaetims, and Hilary Term, 1812 ^ 1813^ 
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ERRATA. 
In page 38, i^ line ^4, for *' Cantabrigi" read << CantahrtM^ 
59, in line 22, for " Jomas"' read ^^^Jmes."* 
63, in line 4, for " lesson** read " lessen.** 
85, in line 24, for '* tmputotec2" .read " imjruted.** 
92, in line 24, for " Burchett** read " BurcheUr 

146, in line 25, in the punctuation dele the ** ;** 

147, inline 15, for ** insian^** read "instance", 
149, in line 12, in the punctuation dele the *' ;'* 

in )pie 36, in do. . dele the ** ;*', 

150^ in Une 7, in do. . dele' the « ;" * 

in line 19, in do. dele the ** ;*' 

152, in line 34, in do. dele the . between the wordb 

''independent** and "forward.** 
158, in line 22, in the punctuation dele the " ;** 
187, in line 23, for " senechoT* read ^* seneschal.** 
194, in line 12, for ** recitals** read " recUalis.**^ 
^06, itLline 16, omit the words " by Judge BiiUar** ^ 

in line 18, omit the words " says he/* 

215, inline 6, for *' jn-eambk" aead "principle** 

216, in line 4, for " statue** read ** statute** 
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HENRY EaJMUND TAAFFEj Esg. 

tRE RitiHT HO*Ji William: DomfES^ eb^. 

LOAli Ctiltf jtJi^tlCE 0^ THfi COtJRT 
OF KPNGPS EENGHv IN IRELAND^ 
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County of^ tlieV .THI^ fttGHt HON. WBJi/^# MchadmM 
City of Dubliu IJQDWNES, Esq. Lprd' Chief JosUce" t^^ 

(to wit.) Tof' his Majesty's Couit' of Jfni^^-ifew*; 52dGeo.Sd. 
■' * in' Jrelahd. was atta;ched, to answbf 

Henry Edmund Tamej. Esq. ofa pleb of trespass '^itlit 
Iprcean^ arms^ ana thereupon the said i7(^/3^ EdmmS^ 
bj Edward &Callagkah, his Attorn^, ctixxSpiBins, FOR' DecIaimtiM 



(.2 ) 

Ut Count. THAT the said William^ oq tbe 9tb Jay of Augusf, in 
tbe Yearof oUr^Lord^ 181 1, \yith Furce aii# Arms, made 
an Assault upon the said Hemy Edmund^ to wit ad 
Castle-street in the County of tbe City of Dublin and then 
and there imprisoned the said Henty Edmund aUd kept aiid 
detained him in Prison. theF^t .ndlhout.any reasonable or 
probable cause, for a long space of time, to wit, for the 
space of four hours, then next following, contrary to the 
Laws of tliis Realm^ and against the Will of the said 

^Coimt* The second Count was similar to the first; except m 
omitting the words^ *< without any veasonable or probable 



cause*" 



9d Count. The third Count was for a cfNnmon Assault. 
^ The DanxBgcs were laid ai ^5,000^ 

To this Declaration tlie Defendant pleaded > 

• ' >■ 

1st Plea. First, thevGcneral Imxfy 

Sd Plea. The second Plea ; «« Not Guilty*' as to part of the tre*- 

«*notguiIty''pas9C«J lakl in the three several Coinits of the Declaration,, 

as to part : snd as to the residue, viz : *< The assaulting the said 

HemyEdmundf ajiid tbeimprisoniag kirn and keeping and 

detaining him in Prison for the space of time,** and so forth, 

as to the proceeded to justify as follows: AND THAT before the 

residue jus- saU Hm6, When aDd so forth^i^ to yit,, on t\i^ "^ithr day o£ 

tification, September^ in the ASd Year of the reign of ,th^ said Lord 

the now Kin^, at Casde^shret, in the Cdunty 'of the CSty 

aforesaid, tbe said Lord tbfc.King,. hf his Cettdiu' Letters 

Patent, under the Great Seal of that part of the United 

Kinffdoro of Great Britain and Ireland^ called Ireland^ 

beannff date the same Day and Year last aforesaid,, made 

' . ., 9kDMk^ii% the County of ,tlie City.aforesai(|» did consti- 

' tute and appoint the said William Dq^ineSi tb be Chief 

Justice of tlKt said Lpsd the King, in that part of the said 

Uniteid Kingdom called Ireland^ with all and singular^ the 

Authorities, Rights, Privileged and Advantages whatsoever 

to the same Office, in any manner belondng. TO have 

^ . , and TO hold, enjoy, and exeicise thejsaia Office, whh alit 

others the Premises in the said Letters Patent aforesaidf' 

to tbe said William Duanes, 'during his good behaviour. 



( 
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t • ; 

* * * * * * 

Provided Always that the said Lettei<8 Patenfi should bt 
enrolled in the .BoUs of the High Court of Chancety of tb« 
9aid Lord the K.ing, in that part of the said^ United Kii^ 
dom called Irdandi wkhm the space of Six Months nexi 
ensuing the date oi the said Muers Patent ; as hy th^ 
said Letters Patent, under the Great Seal of that part of 
the said United Kingdom .called Ireland^ ami wl|icb th^ 
said WiUiam Dom^Sj now show&t^the Cqurt b^ne» sealed 
with the Seal aforesaid^ tlie Date whereof k the same day 
and year kst afores^d, xvill snore fully apd at large appear. 
A>ID the said William Vqwnes fujrtb^r.^aith, that the said 
i^etters Patent .were aft^rward^^ to ^it^ .die JD^y and Year 
last mentioned, and at the san^ic piace dnly accepted by 
kin), ^nd were aftenR^iUrds duly enrolled in the Rolk of the 
«aid High.Cocirt of Ckanren/^ of the s(«d Lord the King» 
within Uke space of Six ^Ipnt^s.neiwt, af(^r,the d/ite ot th^ 
said Letters Patent, to wit> qn the SSt^h j^ay of Sepie^bet]^ 
91 the 43d Y^* of the Beiffn f foresaid, a,t Dublin aforesaid, 
imd in tlie Coimty of ws i2i\j afpress^d ; and that by 
Virtue of the a^id Lcttars Patents a^id the said ^rolLueivt 
fnd Acceptam^ tfiereo^ he, the said William Dt^pnes^ 

ihen and ;|.h^e became,, ^iid m^ and €inec continuaU^y 
atberto hath been, and ^. the said time, when and so 
Ibrth.was, and yet is, £)hief Justice of tbe.s^id Court of 
iCin^s Bench of the ^d Lprd the, Kiiig. ANJQ the said 
WiUiam Domnes f^rtlief saith^ that befor^ the said tijp^ 
when and so forth, to wit on thie Sth day pf August, ^ ppL 
the said Year of ^^r Lord, 1§11, at Castle^trqi^i in jhe 
pMintyoflheCiityaforc^aidi ^e, thesaiu Wi^i'am I)<ncne%^, 

3s«.u|d then sand there, being such pbief Jus^tice aforesai^^ 
id, asfiuqii Cl^ef Jostjkce, make his ceitain )VarcantJa 
IVriting, uqd^ his Hand anc} Seal) directed to one J^raicit 
HandlUmf who then and tbefe was a Ooii$ti^le,of,tl^ 
County of the jCity aforesaid, 4u)y consfl.tuted'and .^p^ 
piointedj an4 to ajl or. any of the Constables of the Co^^^y 
of the City <^ I>m.bUu, ^d their Assistants^ by which 
said Warraqt, reciting that it appeared to ^e said WiUiam 
J)awneg by Information upon Oath, that on tlie 9th j^y 
of Jukf .then last> a numb^ of Persons^ assembled , at 
jpkkaiaMe^&trM^ in the County of the City of Z)^/i/i, did 
propose, and resolve, that a C(>n]mittee of persons protbss* 
ipg the Ronmn Catholic Religion, should'bQ appointed t^ 
represent the Itoman Catholics of Ireland^ for the Purp6se, 

B 2 
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or under the Prgtence <^ preparing Petitions^ to both 
fitoases of PhtKament,' fyt flie iie^iS of all LaWs tn Pfjtte 
in Ifrdand^ pardculariy a^cting the Itoman CathiJics of 
Ifidand; and diat he, the «aid WiUiam Downes. had alscT 
teoeiTed Inlbrtnation on Oath, that on the 31st day of Ihe 
flame month, divers other Persons assembled in the Boniaii^ 
Ostbdk Ghiqpel in Liffey-street, in the County of the 
Okty o( DubUhy for the purpose of appointing five Persona 
to aetin such Committee as aforesaid,' as the I^presentativetf 
, fterdn of the Parish in whidi the said Chapel was thenf 
situate ; and that at the said Meeting at l,0ey-^reet^ one 
jBrfttyirid! Sheridan was appointed one of tlSe t^aid Repre^ 
fltotatives, and that Ht&mas Kirwan^ Qregery Scufiogf 
Henry Edmund Tai^^ (meaning the said Henry Edmimm 
T^^Bffi ^® ^^^ Plaintiff,) and Doctor John Brem^ were foul* 
•f the Persons so there assembled, and thai they, and eaeb 
of them, then and there acted in such App<Mntinent of the 
said Edward Skeridany to be aueh Representatire as afore- 
said, -against the form of the Statute in that case made andf 
proTidad ; he the said WSliam D&mesy did in his Mqest^a 
liame strictly charge and commi^nd the said Francis Hamil^ 
icn^ aiid the Constables aforesaid,^, or any of tbeif^, and 
Aeir A^istants, to apprehend the said Thomas Ktnloan^ 
(Bregeny Scmiog^ Henry Edmund Taafps^ and Boctor John 
^een^ an^ to bring their Bodies be^e the said WilKdfn 
Ikmne^y or some other cyf the 'Justices of his Majesty'4 
stud 'Court of JSinfs Benchy that they might be detit witli 
according to Law; which said Warrant, he'tliesaij^ WilUam 
Xktpfies^ as, and then and there bein^ snch Chief Justice 
as aforesaid, afterwards, and before the said time,' when 
and soforth, to wit, on fhe said 9t1i Day of Auguit^ \%i ]> 
at the City of IhiUm, aforesaid, and County of the said 
City, did issue, and cause to be delivered to- (be saicf 
Francis I^amilton^ so then and there/ being such Cbn-*^ 
^table as aforesaid^ to be executed in due iotm o^ law ; by 
virtue of, and in obedience to which siaid Warranty the said 
Francis Haniiltonj ass'uch ConstaWe, as aforesaid, ajfter- 
wards, and at the said time, whai and soforth^ ^A arrest 
andappi'ehendthe said Henr^ Edmund Taajffeyhj\i\%\3oAyl 
^>. wit, ^t Castk'-streei in the County of the City afbresaidi' 
and having so apprehended the said Heniy Edmund^ did with 
all conv^nientspeed bring the toid Henry Edmunditi his Cus^: 
tody, before the i^aid WiUum IhwneSj as^ and tHen, and 



j|])ere.be]Qg %uck Chief <^8|ice 9a ^fbxfss^^ 4«cor4uig U> ^ 
ejcige;ncy of ^e saiil Wurraot j and Uiar^upon^ and ot^ 
Consideration of th^ premises, the miA fi'rilufm Dowth^ 
asi and thent and inhere being %}^^h Chief Justice a^ afore- 
^aidy did, then., nndtl^re, to wit, ovi.tlie said 9lh dny i»f 
August y in the said Year, 1811,* deliver hhn, the $ai4 
Henry Edmund Xo bail, Jb.r fa Is personal apjpearance i^ 
'his Majesty -6 said Court of King's JBemcJh <^ the fir^t 
Sitting D^y of the the^n^^t f\iehdebm$ Terra, (and.tlutt 
he should there attend from pay to Day, #pd Term t9 
/IVrm, and answer aUi^uch !94atters and Thin^ as ^hquk^ 
l)c then and tbeie pl:9ected against him on the part of 
his Majesty; avid tJaereupon, he the s^d Heipi/ Edmuwip 
was discha|*ged put of the Cu8lp^|y <?f tlu» said Franoi^ 
HamiUcni^ to vit, at the City of tkihtiuy aiicj jCoqnly cf 
'the Cily j^forti&ald. And the s^iid William Dcvxna saltl)^ 
that the said Henry Edmivd ^P ^^ occasion aforesaic^^ 
was kept a:nd detained in custody, for the «pace of time 
in the sq^id DecIara.tipQ inentionfd, which is the same 
.Residu,e of tho Trpipass in the Introductory Part of thi* 
^P|ea ni.cmtioned and supposed, and whereof tfa^j «aid 
Henry i^dvmnd hatfi^ compjalned ; and this he is ready 
to Vj^ify, wherefo^re he prays Judgment if the said Henry 
F.fl^urul pMghi to hpvc, or mainlaiu his i^tion fhpv^of 
'aforesiaid against biin. 

{a) The third Plea was similar Jo the second, so far as 3J pjei^ 
Plea'ding " Not Guilty," as to part of the several Trcs- « not gia- 
passes, " Except'* and soforth: ^ \o wKjch Residue, it ty"asto 
jOstifledas in tha ^ccpiid jPlea, reciting the Grant of 'the part. 
JLetters l^ent, their iJpce'ptanceand'EurolInieut &c,. ' and 
then i>roce^diiig' as follows: ANp THE* said' William as to tJte 
'^Dowiies fitrther saith,. that before the said time, when and pjpMdue 
«bfarth, to. wit, oh tlie 6tb Day of Jl/^/s/, in tlve Year of Justifioa- 
our Lord I'Sil, at the ClCy of DiWlin ^foresaid, and ^^^ 
'County of tlie said ^ity, one Francis liudcHe^ione 'came |n 

*■■■-. 

[a) Tlie Arguin^nt was confined tp the Peftiurrer upon the 

'second Plea. The third is here set out, on account 6f^ it "hav- 

*ing been referred to in the Argument, and as containing^ the 

only pinted copy cif the informations, upon which the arrest, 

Itnd trials of Dn Sheridan and Mr. Kirtoan were founded* 
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las proper person before the said WiUiam Dawnes^ as^ an^ 
then, and there being m aforesaid Chief Justice of the 
«aid Court, of the said Lord the King of the Kih^s 
Bench^ and then, and there upon his Oath upon, the 
Holy Gospels of God, then, and there by the said Wit' 
tittm Dffwnes^ so being such Chief Justice as aforesaid, and 
theii, and there having full powfer^ and lawful authority^ 
«s such Chief Justice as aforesaid, to administer an Oath 
in that behalf, in due form of Law adniinistered to the 
iaid Prancis Huddlestcmey the said Francis Huddlestone 
did depose, swear, and make information before the 
«iid WiUiam Downes^ then and there being such Chief 
Justice as~ aforesaid, that on Tuesday the 9th day of Jtdj/ 
then last, he the said Francis HudMestone attended an 
Ag^egate meeting of the Roman Catholics of Ireland^ 
field in the Old Tl>eatre in Fiskamble-sireeL when Mr. 
Hay^ the Sfecretary, at sard meeting, read certain Resolu- 
tions of the General Catholic Committee of a former 
meeting, of the purport following viz: That on the 9th 
flay of Jidj/y an Aggregate meeting of the Catholics of 
Ireland should be convened to receive the report of the 
<36mmitt€fe, and to take into Consideratipn the propriety 
of presenting Petitions to Parliament at an early Day in 
the ensuing Session ; and that at said Aggregate Meeting, 
(he Earl of FingaU was in the Chtur; and that PwxM 
O'GotTnan Esq. (wh<T was one of said Assembly,, and who 
was also one of said former Committee) proceeded and 
reported the proceedings' of said former Committee, and 
that the said Pmxell OGcyrman proceeded aiid ^)oke ^t 
considerable length on the subject of Cui!holip'|rrievancest 
and the Penal Laws aflfecting thepi^ and then moved 
several Resolutions which were upanimously carried; 
amongst others ; That a Petition should be' jUgain 
prepareil lo the legislature, for a Repeat of the"^ Laws 
afK)cting the Catholics of Ireland ^ aftbr which a Mr. 
'John Byrne then moved certain Resolutions^' amongst 
which were the following, which were carried uiHini* 
mously, viz: That the Committee to be appointed to 
prepare Petitions to Parliament do consist of the Catho- 
lic Peers and their eldest Sons, the Catliolic Baronets, the 
Prelates of tlie Catholic Church in Ireland% ^and also ^p 
persons to bo appointed by the Catholics in each County 
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in Irdand^ the Survivors of the Delegates of 179!5^ tm 
iorm an integraT part of that number, and also of fire per- 
tons to be appointed by the Catholic Inhabitants of each 
Parish i» the City of Dublin. And the said mUiam 
Danvnejf ferther sakh^ that afterwards, to wit, on the 6th\ 
day of Augnsfy in the said ye»r 181 1, at the City of Dublin 
aforesaid, and in the County of the said City, and before 
the satd time, when and sofbrth, one' James M*Do)wugi 
came in his proper Person before the said Wiitiam Ikmnes^ 
a» and then and there bemg such Chief Justice as aforesaid,' 
aw! then and there upon liis Oath upon the Holy Go^t 
of God, then and there to the said James M^Donougk in 
due form of Faw admimstered by the said Wtttiam Ziawnes^ 
flo being fluch Chief Jostice as aforesaid, and then and 
Aere having full power and lawful authority as sueB Chief 
Justice as amresaid, to administer an Cfcith to the^aktjkmes 
M^Donotigh \t\ that belialf, did depose, swear, and make 
Hifermation before the sorkl JVilHam Ikywnes^then and there 
being sadi Chief Justice as aforesaid, tliaton Wednesday^ 
the Sim day of July, then last, between the hours of 12 and 
1 o'clock, the said Informant, the said James M^Do7unigh^ 
(<n consequence of orders he received) tiltended at iJie 
Roman Catholic Chapel in Liffey-street ; and that he there 
tow a considerable number of persons assembled, am^nigst 
whom was one called Doctor Sketidatty who wss in the 
Chair; andtltatone of the persons of said assendbly, whose 
name the said last-mentioned Informant heard^ and be- 
lieved was Thomas Kirwan^ moved that a Petition be pre- 
aented to his Royal Highness tie Prince Begent^ and both 
Houses of Parliament, piraying for the removal of the Pe- 
tttH Laws which still existed againi^ the Roman Catholics 
of Ireland; which Resolution vna seconded and carried 
unanimously ; and that the said Thomas Kirivan^ then 
and there mo\'ed, that a Committee of five should be 
appointed to present the said Petition, and that «aid 
Cyommittee of -fire were also to represent the Catholics 
d( said Parish in the General Committee of the Catholics ;. 
and that the said Thomas Kirwan tlien proposed, that s(^ven 
persons of those who were then present at said Meeting, 
should be nominated to appoint the said Committee of 
^ve delegates ; but that none of the said sfeven persons 
were to j^ eligible to be of the said Committee of tiie five 
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JSef^t(te ; ami that the said seven persons were then Domi^ 
noted : by the Cbaii-man Doctor Sheri^n first naiuiog oue^ 
and the person so named mentioned a ^coad, and tht 
second named a third^ and so on until the s^ven dl:* 
legatee were nominated $ and that of the seven' perscMis 
so nominatx;dy fae the said Informant^ the said Jataie* 
M^Dcmotigk^ heard the naues of five of tbein^ that is to 
say«. Mr. Scurlog^i Mr. Cole^ Mr. FitKpatrick^ Mr. Fegam^ 
and Mr. Breerty whon> \^ the said last mentioned Infevm* 
aut knew to be a Dr. Breen^ ^nd that lie would kriow 
said Dr. Breen and Mr. Scurlog^ bot did not- tl^lnk he 
would know any of the rest of said seven Persons ;i and 
tliat as soon as aq.id seven Persons- were nominatedy thojr 
vetired tor a short ^time, when they returned agaii^r ^^ 
proceeded to mention the Persons, they had so appointed^ 
hyi beginning, first with Dr. Sh^idan's name ; when it wo^ 
iiiuuediately moved and carried, that Dr. Sheridan should 
leave the C^hair, and that one Dr. Burke should take it ^ 
lifhlch bein^ done, Dr. S/ieridan's name was put by.^th^ 
Chairman Dr. Burke^ to a vote of the whole Meeting^ and 
unanimously agreed to,, after which the said th. Burke 
left the Chair, and the same was resumed by the said Dr; 
Sheridan ; and that the others of the said' Committee were 
Thomas kit waUf Hetity Edmund Taaffky WiUiam SxoeeU 
man^ Jun. and Richard S/ieilj whose nam^ wore separ^teljy 
put to tlie iike vote by Dr. Sheridan^ all of whom werij 
uixanimously. agreed to with the exception of one Votd 
a^iust Hiciiard Sheila whose attendance was^ considered aa 
Ekelyto be uncertain. ^ but which objection wa^over-ruled^ 
and be was th^n agreed to ; and that Thomas Kirwan (one 
of the said CJoimaiuttee of iiVe) when he found that he was 
appointed,, expressed* his approbation and thanks at bein^ 
appointed; and said,, that he would discharge the Dutyt of 
tlie Trust reposed in him to the utmost of his power, or 
wards to* that effect ; and tliat on said Committee being 
appomted,-. it was moved, that Dr. Sheridan should leaT^e. 
the Chair, and that Mr. Henrif Ednwnd Tac^e should 
take it $ which bcfing done,, the thanks of the Meeting were 
unanimously voted to Dn S^mJa/i for bis* proper cqnduct' 
in the Chair, after which the said Meeting. broke up; and 
that of the said Committee of five, he tfeesaid last men- 
tioned Informant saw three persons present, that is to say > 
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tyt. S&eridxni Mr, Kirmdn^ mA Mr, 'Tbri^, ftll of whom 
lie the last mentioned Inforihant would knolir again, and 
Aat be believed the other two, WiVLtam S^epman Jumofy 
and Bkhdrfi SheU were not then present ; and that earlj 
in the business of said meeting, some persoo of the as- 
sembly y/a» proceeding to move some matter, when 
another person of ^id assembly interrupted him, and 
oi^ged tfaid motion might be withdrawn, as it would op^ly 
retard Ihe business oft?ie Meeting ; acid then asked, as 
lW4il a& he Uie said last mentioned infi)rmant could under-^ 
«tand, ff they knew that a Proclamation had been issued ; 
aiid 'ti^it staid Motion was thcrenpo9 given up, and the 
|>Mc9eedings foythe saiclia^ mention^^ Iiiforfnant lyefore 
«iieh«k>ned. td<A: plasCe. 

An^'th^ said Wt^iam lfomie§ further saith, thnt ajP- 
terwaWsy and before the said time, when aiid sofbitb, 
to wit, dn the 8th* day of Augtist^ m the «aid year 1811, 
to wit, at the City of Dublin, and County of the 
City aforesaid, one Jokn Sfiefkerd came in his prdp^ 
per^h before tlie j^aid William Dtmnes^ as and theH 
and th^re being as aforesaid Chief Justice of the saicl 
Court of the said Lord the King, of King^s Bench ; and 
then and there upon his Oath upon the Holy Gospels of 
God, then and there to the said John Shepherd in >due form, 
of Law administered by the said WiUiam Dasofies^ so 
Jbeingsuch Chief Justice as aforesaid, and ther> and there, 
•ha^ihg foil power and lawfiiiafathority'asspch Chief Justice 
as aforesaid, to administer an Ocjith to the Said John Shepherd 
in that bdialf, -did depose, iinyear, and make Infbritiation 
before the stiid WiUiam Downes^ then and there being such 
Chief Justice as aforesaid : Ui&t on Wednesday the 31st 
'day of Jtdjf then last, he tl\e said Join Shepherd attended 
at the Roman Catholic Chapiel in Lrffei^-$treet^ in conse- 
quence of hil^fing heard that a Meeting of Komafi Catho- 
lics was to be held there,"for the- purpose of electing five 
persons to represent the Ron'ian Catholics of Sfiint Matys 
Parish in the general 'Catholte Committee ; and tliat be- 
tween the' hours of 12 and'l o'CIock, on the said day, n 
considerable number ' of persons .were assembled ;n said 
Chapel,' and that h^4aw there a person called Dr. Sher^'ddn 
in the Chair; endthftt one 'of the said persons, whose namb 
the said L'ist m«n(;i<lned Inlbrmant heard and believed was 

'c ■ ■■ 
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Thamau Kirwdnf atddrassed the Chair, aild moted that a 
Petition be presented to his Royal Highnes$ the Prince 
Megent, praymg for the removal of the Petial Laws still in 
existence against the Catholics of Ireland^ or words to 
that effect ; which resolution was seconded and carried 
unanimously; and that the next proceeding at said Meet^ 
ing, was a Motion made by the said Thomas Khvkin to 
appoint a Committee of five^ to present said Petition* and 
to represent the Catholics of !i>aid Parish in the General 
Committee of the Catholics ; which sadd General C6in«* 
mittee of the Catholics, the said last mentioned Jnforr 
mant understood, and had no doubts was the Comimibtee 
of Roman Catbolica> which^ at a Meetitig held on Tuesr 
day the 9th day of July then last, pdrpdriing to be an 
Aggregate Meeting of the Roman Catholics of Ireland, 
it was Fesoived shdidd be appdinted to prepare PMi^ionfi to 
Parliament ; and that the same should consist of the; Catho- 
lic Peers, and their eldest sons, the CithoHc Baronets, 
Prelates of the Catholic Church in Ireland^ and also the 
ten persons to be appointed by the CatlxpUcs in each Co\in^ 
ty in Ireland, the survivors of the Delegates of 1 79S to form 
an integral part of that numl)er, and .also of Rve persons 
to be appointed by the Catholic Inhabitants of each 
Parish of the City of tDuMin ;• and that the said last men- 
tioned Motion, of the said ITiomas Kirwan^ was carried 
unanimously ; whereupon the said Thomas Kirwan pro- 
posed, that seven of the persons who were tli^ present^ 
(and who were not Candidate^ for the said Committee,) 
shouhi be nominated to appoint thesaid Committee of five, 
which Committee was to be selected from a list, which 
the said last mentioned Itiformant heard one of the persons 
present say would be given to the said seven persons ; and 
that the said seven persons were appointed, by the Chair- 
man Dr. Edward Sheridan^ having first named one, and 
that person named a second, and the second named a third, 
and so on until the seven were nominated $ and that he 
ibe said last mentioned Informant could not distinctly 
hear the names of all the said seven persons, so nominated, 
but that he heard the names of some of thc^;, viz : Mr* 
.Scurlogy Mr. Cole, Mr. FUzpairick, Mr. Rgan^ and 
Mr. JcJin Br^en ; and that said seven persons as soon as 
they were nominated, retired for a ^hort time, which 
might be from five to ten minutes, when they returned 
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tg^iiiy and mentioned five persons, viz : Dr. Shefidan^ 
on whose name being mentioned, it was moved and 
. carried, that he. Dr. Sheridan should leave the Chair, 
. and one Dr. Jo/in Joseph Burke take it$ which was accord- 
ingly done ; and that the others of the said Committee 

• were nomas ISrwdn^ Henry Edmund Tmiffe^ William 
Sweeiman Junior, and Richard Sheil ; and that the name 
of Dr. S/ieridan was put by Dr. Btarke the Chairman^ -io 
a vote of the whole meeting, and unanimocudy agreed to ; 

. alter whith the said Dr. Biarke left the chair, and the said 
Dr. SheHdan resumieditj and that the r&tnaining four 
of said Committee were separately put to the like vote, by 
Dr. Skeridan^ all of whom were unanimously agreed to, 
with the exception of one ;rote against Richard Sheil^ 

' whose attendance was considered as likely to beuac^tain ; 
which objection, being over ruled, he was4hen agreed to. 
Atid that Thomas Kirwan. one of the said Committee of 
five, when he found that he was appointed, expressed his 
approhatiop and thanks at being appointed, and said, he 
would dischai^e the duty pf the trust reposed in him, to 
the utmost of his power, or words to that eflfect. And 
that on said Committee being appointed, it was moved* 
that Dr. Sheridan should leave the Chair, and that Mr. 
Henry Edmund Taaffe should take it ; which be(ng done, 

* the thanks of the IMfeeting were unanitnously voted to Dr. 
Sheiidan for his prefer conduct in the Chair ; afte^r which 
the said Meeting broke up i and that ol the said Commit- 
tee of five, three only were present, as the said last men- 
tioned Informant believed, that is to say : Dr. Sheridan^ 
Tlioma^ Kirwan^ and Heiyry Edmund Taaffe^ which said 
three persons said last mentioned Informant would know 
iigain \ and that of the seven persons who wei*e so nomi- 
nated as before liientioned, he would know one, whose 
name he heard and believed to be Mr. Gregory Scurlog i 
and that he believed he would know some others of the 
said, persons if he was to see them again. And that early 

' In the business of said Meeting, some person, whom the 
said last mentioned Informant could ^ot see, was proceed* 
ing to make some Motion, when he was interrupted by 
another pefrson of said Assembly, (whom the said last 
mentioned Informant did. not know)' who begged of hin^ 
to withdraw his Motion, as it would only retard thf 

. C2 
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busifiens of the Meetings and then asked^ if they knew that s 

Proclamation had been issued, and that thereupon the said 

. Motion was giyen upt and thfe Proceedings by the daid 

last mentiotued Informant before mentsoned^ took place* 

And tlie said JViUiatri Tknmes further saith, that af* 
ter^ards, and before the said tinie, when, and soforth, 
to wit, on (he said 8th daj o£ August in itie said year 1811, 
at Castle-street in the Couuty of the City aforesaid, he 
the sdid WiUiam Di^mies 9o ihenv ^nd there befaifg, and 
as such Chief Justice as ofevesaidy did ttpon the said seVe* 
rbl Informatidb&Aforetaid of the said Francis HudMesiontf 
James M^Donougk^ and JoAn Skepkerdy make his certain 
other Warraat in writing, under his hand and s^al, 4- 
rectedior one' Francis HamHtony who then, and thete 
w{^." &.c.t-*Andso jproceeded to tstate die issuing of the 
Warrant — the Arrest of the Plaintiir, and deliYcrmg him 
tdhail^ as in the <fl^cond Plea; and concluded with afti 
averment, of the Plaintiff beihg the person named4ki.tlse 
Wartiln{i> and described im the infiirmaticHis, &e* 

Replication The PlaintiflT joined issue on the fii^t Ples^ and on 

and De- the several issues taken by the second and third pleas $ 

murrer. took a General Demwrer to the justification in the «^ 

cond ; and (admitting tlie Defendant's appointment &^) 

jeplied de injuria md prop-id to the thirds 

Rejoinder. The Defendant joined, in Demurrer, upon the s^ond 
Plea, and issue upon the third.— 9 



Trinity On Friday, the l^th of June 1812, the Demurrer came 
Term. on to be argued before the full Coiirt. 

• 
For the MR. PERRIN (having stated the Pleadings, at 

Plaintiff* length,) proceeded. My JLords, the first question for 
your examination on these Pleadings, is, has the 
Chief Justice of the Court of King'^a Bench autho-f- 
rity to apprehend and imprison any man, upon his 
WalTant, of his own mere motion, without any in- 
ferm^tion on which to found that Warrant; for \i 
be can justify an Arrest, without setting out that in- 
formation, be has that authority. The position, tfakt he 
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lias, seems iaohstrous ; yet such is tide position main* 
tained in this Plea 5 T?hich merely states, that the Right 
Honorable and learned* Defendant is Chief Justice ; that 
as suclr he issaed a certain Warrant, containing ceftaih 
recitals of information, oil which Warrant the Plaintiff 
was imprisoned. But that those recitals were true, it does 
not allege. The only -averments in the Pleai are; that the 
Defehdiuit Was Chief Justice ; that he issaed a Warrant 
of a certain description, and that the Plaifttiff was impri- 
soned under thai Warrant. These are the only matters 
to be proved in support of that Hea» that the Warrant 
contains the recital, not that the recital is true. On proof 
of these bare fects, the Defendants Case, as set forth in 
tJii* Plea, is established; and if that Plea be gtood'and 
sufficient, these facts, strange as the expression liiustse^m, 
amount to a justification of the Defendant's condudt. The 
recital in this Warrant forms no part of the Plea; its truth 
is not insinuated-*-the Plea may be true, and the r^tital 
utterly false. It may be true, that tfte' Right Honorable 
and learned Defendant issued a Warrant, reciting that He 
liad certain information ; and yet it maybe false, that he 
liad any such information. The presumption on this Plea 
is, that he had none; for he has not ventured to assert 
that he had any. It is no answer to say, that he shall be 
presumed to have acted legally, and prpperly; that his 
recital shall be presumed to contain the truth. We are not 
heire upon presumptions. The liberties of the people ar^ qot 
to beinvaded, or violated with impunity upon presumptions. 
He is here called upon to say, why he imprisoned Mrl 
Taqffe ,• and to that he must answer directly and positively. 
The declaration charges that' he imprisoned the Phiintini' 
without any reasonable or profeable cause, contrary to the 
Laws of the Realm : and to that charge, the Ple;a must 
answer directly ; — to that charge, this Plea does not answer 
' dire^Iy,. or at all — The recital is mere words-=-The charge 
is, that he acted contrary to the Laws of this Redm, with-, 
out ally reasonable or probable cause. The Plea does not 
alledge that he had any reasonable, or probable cause ; it 
doe^ not allege that he had any information ; it musttherefore 
on principles of common sense, as well as of Law, be taken, 
thHthe had no information — " a Plea ought to be direct 
« andp<]litive, ^d shall be taken most strongly against 
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M the DefeiMlant.*' If thU recital sustains the Plea, what 
becomes of this rule ? What becomes of personal liberty ? 
The iMagistrate may recite what he pleases in his War- 
rant, and the Plaintiff cannot traverse the recital, for its 
truth is not. averred. / 

Then the question on this pleadipg is, as I have stated 
it; has the C hief Justice of the Court of King's Bench 
authority, to apprehend and imprison any man, of his 
own mere motion, and without information ? Can he 
do so with impunity ? Is he not responsible for abuse 
t4^ that authprity ? To state such a question, is to ai^- 
siwer it.. Is it not clear as day light, upon general prin- 
ciples, that he has no such authority ? It were enough to 
read the chai-ge — to recollect the right wliich has been in- 
vaded and violated, to overthrow this Plea. I might re- 
ly and rest my argument altogether, upon the nature of the 
injury con'> plained of, of the right which ^as been violated^ 
^ right strictly natural ; upon M the jealousy and anxietyp 
with ' which the Law of Erigland regards, preserves^ 
and asserts that right," " the personal liberty of indi- 
viduals," which in the emphatic words of Mr, Justice 
BlackstonCf "the Laws of England have never abridged' 
^^ without su£^cicnt cau^, and which, in this Kingdom^ 
^* cannot ever be abridged, at the mere discretion of the 
'* Magistrate, without the explicit permission of the Law^'^ 

Here, ray Lords, I might rest my Client's Case, and ask| 
where is the explicit pern^ission of the Law, to sanction 
tliis violation of lM[r. Taqffe's personal liberty i Is it law> 
that no freeman shall be taken or imprisoned, but by the 
lawful Judgment of his equals, or by the Law of the liind i 
Is the great Charter repealed ? If this Plea be sustainedi 
it is not Law, that personal liberty cannot be abridged at 
the mere discretion of the Magistrate. It b empty sound* 
The enactments of the Great Charter, are empty sound. 
This Plea asserts nothing, but that the Chi^f Justice did. 
imprison Mr. Taaffls 'upon his mere discretion or motion, 
without any cause, without any permission of . the Law*. 
What explicit permission of the Law^ does this Pljaayer i 
That be was Chief Justice, that as such he issued his man* 
dale, and imprisoned the Plaintiiil If this Ple^ be suffi- 
cient to excuse this act, and to bar the Plaintiff, the gr^t 
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' Chtftter is irepeikled. It is false, that no Pi^ecmtn tntfjr 
' be taken or imprisoned, but by th^ lawful judgment of hb 
equals, or by the Law of the Land. Any man may t>e 
taken and imprisoned on the mandate of the Chief Jostice, 
at his discretion, or his ^caprice; and there is an end to 
Ireedom, if any man in the state has such an authority. 
But, my Lords, I rdy that no man has. 1 rely upot) those 
passages I have dted ; upon the posithre enactments of Mag- 
na ChartOf with which such an authority in ahy person is 
' utterly repugnant, and inconsistent. However atrong 
. as those general principles are: decisive as the repugnamNr 
-atid utter inconsistency of this Plea with their existenc^t 
are against its validity, my Ch'ent's case does not rest even 
on tbeii). The LaW hss ascertained aiid defmedJivit^ pre^ 
cisioo, the authority of the- Magistrate to arrest ; the cases 
• ancl instances in nrhiqh he may exercise that authority^ 
and make an arreat. ' 

Further, the Law prescribes as precisely, the mod«i 
ID which ' he shall justify such Arrest. Aware of tho 
dancer of abuse, of the liability of those invested with 
so nigh a power, to exceed the limits of Legal ati<; 
thoiiQr,. it W not only defined the ' authority itself, 
hut preseribed precise rules, accoriding to which thi) 
exercise of that authority shall be justified. *^ The 
'^ Magistrate may Arrest upon atiron^ sospicion of eertaiti 
'* ofiences, even before indictment found. He may jnsti- 
^< fy an Arrest^ exen of an innocent person j on strong sus- 
*^ picion; but if he has matter of Justification or excuse, 
*^ he must plead it.'' He must ndt act without reasoh 
and ground to act, and he must satisfy the Court, that he 
had aufiBcient reason. They, not he, are to judge of that 
— *thifi is settled and decided Law, as your Lordships will 
fiad from the following authorities : — In 2nd Hawkins 135, 
. [and Hawkins was a person, by no means inclined to cur^ 
tail the authority of tlie Magistrates,] it is said, ^^ it seems 
** that a Justice may justify the granting a Warrant for 
•• the Arrest of any pei:son,.upon strong groiinds of suspi- 
** cioD, for felony or other misdemeanor, befbi^ indictment 
<* found," He may justify upon strong suspicion. How 
is he to justify: by setting out the matter of his justification^ 
the ground of his strong suspicion, in his Plea. ^* But if a 

man has matter of justification or excuse, he oudit to 
plead it specially," 5 Cong^ns Dig. iOL Pleader £. 15, 
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Cot LH^i 98$. Here b the rule picecisdy defined $ n4 
/Ihodgh under the statute, the Defendanl; may plwa tfte 
cgeneral issue, and give the special i»^tfeer in evidence ; yet 
. not having chosen to rely on the general issue oply» l»s 
s^pecial Elea must be tried by the GOOiBaoQ rales rf Pleftdil^» 
. md comply vdth their requisitions. So again 2 .Himdrins 
- 121, *^ it seems to he c^tain, that whoever would jfustifijtite 
f* Arrest of an innopent person, by reason of any suspicioii, 
• 55 must not only shew, that he suspeded die parly himself; 
:f*^ but mustalso setforth the cause, which induct hioi to 
i^f have such suspicion, that it may i^ipear fo the Coustt 
. *^ to have been a suflBlciait ground for his proceeding.*'*^ 
- .. . ■ ' . • ' 

-. Hare,, my Lords, is the universal r«le, and tbepow- 
v«rful reason of that role--?* Whoever would justify/? 
(no.^exception--rno restriction-— But ^whoeyer he be, -on 
•* the arrest of an innocent person," (and there is nchMi* 
nuatioo that Mr. Taqffe is not an innocent person,) ** |ie 
.5f mui^t set forth, hot only^^his suspicion, biit the <5at]se or 
: 5* foundation of his suspicion" — And why ? " That the 
.V >Court may judge> whether he had sufficient ground' fiEir 
5^ bis pcoceeding/' a matter not confided to his Hseiie ^- 
cretion, but to the judgment and revision of the Cc^rt^-^ 
Again in ^nd Infititide 52, >^ if treason or felony be doM, 
5* and one hath just cause of suspicion, this is goipd' eaase 
i^^ and warrant in the Law, for him to arrest af^ mail ji 
5* bujt be mustahcw in certain the cause of hid sii^cioA*; 
.*5 and whether the su^u:ion.b& just or LawfuU^i^all tte 
5^ .determined by the Justic<6s in an aeUop 'of fake iniprl- 
5' sonmem; brought by the party grieved*" — jSooiy jLo>y 
Coke say s-*^ What is there here, to assert or maintain (Ite- 
power, arrogated by this Plea^-^e must shew in certani 
the eaiise of his suspicion, that it may saitisfy, not bis^s- 
cretion, but the Justices ; that they may determine, whether 
It be Just and Lawful, in this very form of action,- aW ac- 
tion offalseimprisooment. So in 17, Edward IVy page J, 
in trespass and impirisomnent Coke and Littleton h^d the 
plea bud, as not setting out theK:»ttse or suspicion $ other- 
-wjsethey say, one ooiptd Arrest any man on any dflfence 
committed j and Hale in his History of the PUds qjp the 
Civntihi % vo}. p. 7&, «ays, ♦* he [the Constable] tnnst 
**'^: allege his justification in the same manner, as he that 
•V siiapecfcefl jooght^ viz. a Felorij done, anclcailseof sus^ 
**» pkion*" Aiidin l%e nun{;ier^ he saj's 6f a Jasticedf th^ 



peace. And he goes oa to fustain the power of tht 
Justice, by sayiug, that *^ if they find the causes of sus^ 
** picionto be reasonable, it is now become the Judtiee'st 
** suspicion, as well as the pa]rty's."-^So tender was the 
Law, of the Irberty of the subject, that the justification of 
the Arnest of an innocent person, ought antiently to have 
averred, that a crime had been committed. — Biit that 
being two severe on Magistrates and cheers, obliged to 
act on the informations of others, the rule has been wisely 
relaxed $ and theyi who are bound to act on such informal^ 
tion, may justify upon it. They are not bound to vouch the 
truth of the infermation ,$ but the fact of information, if 
sufficient to mise a just and lawful suspicion* protects and 
excuses them. 1 have not adverted to any of the autho- 
rities of justification^, on the score, that the Plaintiff had 
been guilty of an o^ence: for in this Flea, there is noalle^ 

fition or insinuation, that Mr. Ta^e committed ihis of- 
nee; if the act, described in the recital, even does amount 
to an o£^ce* 

Befoire I close ;tbi3 t<^ic, t wiU onention one of two 
cases more; not, that I think the authorities I have 
cited, or the principles contained in them, stand in 
need of oonfimiation, or can be fortified > but for their pe- 
culiar apposireoess, to the pase before your Lordships, 
Windham v. Cbre^ Qroke JEU* ISO. also reported in ist. 
Leonard 187^ was an Actioti on the. case. According to 
the old fanxh the Plaintiff declared : that the Defendant 
was a JustiQi^ of Peace, and that intending to injuice az|d 
aggrieve hio^, he directed his Warrant to divers Consta- 
bles,' aUedgin^g, th^the Plaintiff was acetised of stealing 
alKH-se: fmer^yhe, thePli^miff, was arrested; whereas 
in truth, be did ii€»t st^al the horse, nor wa&he accused 
thereof— Plea, not guilty.; verdict for the Plaintiff;; aa^ 
k was held b^y 'QUnch 9xA Gaasiidy ** the Action Ivas 
** majuitaioable. Jf a ootan, be accused to a Justice of the 
** Peace^ ^r an offence, for whioh he pauses him tqbe 
** Arrested by hjs Warram, although the acf:usatioa be 
'* fake, .yi$t he k excusable — 'but if the parly be never 
<V accused, but the Justice of bis maiioe* or of his ,ow|X 
<< head, caiise him to be arrestfsd, it is otherwise.; and 

^* they comii^aQcled ju4(F^9^^ ^ S^V^^ f<^r the PJ^jOr 
*< tiff.^'^in that case the Warrant recited an accusation, 

D 
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as in this case, an4 it w^s so stated in the declaration. If 
that recital wefe A sufficient justific^ktion df the Justice, 
the ^Plaintiff on his own shewing, had no catise of action : 
and that is at least as strong, as if it had appeared on the 
Defendants plea ; but the Court held, that the Plaintiff 
had a cause of Action t and therefore, that the recital of a 
charge in the Warrant, was not a justification— that it 
was not evidence, that such a char/gre bad been made* In 
Hill v» Bateman^ 1 Strange 711, it is decided expressly,' 
that ** in Actions of Trespass against Justices, they must 
*• shew the regularity of their Proceedings." On these 
Authorities ; on the principles contained in them — ^princi* 
pies that cannot be impeached ot denied — I rely, that 
this plea is bad as a justification, iii as much as it does 
not set foith, or aver, any information or cause of suspi*-* 
cion — The principle is* general — is universal— It acknow-» 
ledges no distinction, no restriction — ^^'tis extensive, as th& 
right it protects— as the universal privilege of personal 
liberty — it is asserted, not as a restraint, on the authority 
of the Magistrate ; but as the right of the individual — ^thafc 
strictly natural right, which cannot be abridffed at the dis- 
cretion of any Magistrate— the lowest, or the highest ; the 
Justice of the Peace^ or the Chief Justice. 

But this plea seems to insist on a sort of inviolability 
of the Chief Justice. Itsavs, that the Defendant vras Chief 
Justice, with all and singular the authorities, rights, pri- 
vileges, and advantages whatsoevei", to. the same Office iri 
any manner belongings— that he did this act ^ Chief Jus- 
tice ; and that therefore the Plain tiff ought not to have or 
maintain this Action-^This may mean one of two things— 
eith^, that as Chief Justice he had an -aulhority, which no 
other person possesses ; or that he has the privilege, of not 
answering the Plaintiff' in this Action, for his misconduct : 
admitting the act to be illegal. TTie latter position seems, 
on the face of it, a palpable abisurdity. That an act should 
be illegal, and not punishable, ;*-^that atiy one should in- 
jure another against the Law, • and yet with* impunity j^ 
seems not very consonant, either with law or sense. It is 
certainly a very .alarming privilege j and in any case, pecu- 
liarly deserving of attention. In this ease ftis most extra- 
ordinary, that it should be relied upon. This ActitHi was 
fottituted, to try an important public question ; but one^ 
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• • • * * , * 

vhqsc consequence vaoisbes into insignificance, before tliat 
ni^w started by this plea. — Is it the privilege of the Chief 
justice, or of' any Judge, to imprison any of his iellow 
subjects, afid not to answer for his abude of that privilege ? 
My Lords, I feel the whole weight of this important ques- 
tion. I am deeply 'sensible, no one can be more so, of 
the sreat interest and concera, the public has in the inde^ 
pcnuence of the Judges — that in all Judicial acts, their 
thoughts should be disturbed or distracted neither by fear 
or favour, apprehension pr affectjon.^ But my Lords, it 
pniust not be forgot> that the pubiic benefit is the object, 
and foundation of this Authority, and should govern its 
extent. — It must not be forgotteu, that beneath the robe 
of Justice, they bear the infirmities of men j and that tha 
very principle, which clothes them in privilage, disarms 
them of power to be exerted, not for public good, but 
individual oppression. — And I trust, that in establishing 
the Case <^ my Client, ai)d Ms right to retribution from 
the Right Honourable i^d learned Defendant, for the 
injury sustained under hi$ act, I §liall endanger no legir 
timate privilege of the Bench ; or ip any degree impair, 
fhe exiguity of ibe higl^l JN^ii^teri^ of Justice. 

I admit the general proposition, tUat no Judge is answer- 
able for any judicial act' — but I contend, that it is'equall}' 
clear, that the protection extends not beyond judicial acts* 
'It is to be observed, that this protectijcfn or privilege, is not 
the result of any enactment or positive Law ; but a principle 
recognized and established, by a series of Authorities from 
which it flqws ; and by which its ext^t must be Deter- 
mined — Therdforc, i^hat are judicial Acta; what the Acts 
are, which this maxim includes, i^ikI judiciaVprivilege pro- 
tects, I shall endeavour to ascertain : not by any specula- 
tive considerations of policy, but by settled and decided 
Cases, and Authorities, and tlie principles by them esta- 
blished. In find Baixm^s' Abridgment 97, I find, (he is 
speaking of the Authority of Judges, and the Judicial 
pbaracter,) ** but though they [Judges^ are to Judge, 
*.* according to the* settled, and established Hules, an^l 
** Antient Customs of the Realm, approved for many 
(< successions of Ages ; yet they are freed fro.m all pro- 
\r secutions^ fqr any thing done by then^ in Court, which 
it appears ^o have beipn aa error of tl\eir Jii^dgijient," — 
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Here is the maxtmy and its extent, as laid down hy tli6 
learned coihpfler.-— *• Any thing done in Ceu^, on Error 
of Judgment/^ In Comaper 122, M&styn v. Pairigas, 
Lord Mansfield says, ^* By the Law of En^landf if an 
'^ Action be brought against a Judge of Records, for an 
'^ act done by him^ in his Judicial Capacity ; he may 
** Plead, that he did it as a Judge of Hecord, and that 
•* will be a complete Jttstifieation *'«— And proceeding, be 
explains, and deifincs the meaning of these general expre^^ 
sions. So in this case^ if the injiny complained of, had 
been done by the Definidant, as a Judge: (hoqgfa it arose 
lA a foreign Country, where the technical distinction of a 
Court of Record, does not exist; y^ siti:ing, as a Judge, 
in a Court of Justice, subject to a superior review, he 
tieould be within the reason of the rule, which iiie Law of 

England says, shall be a justification.—- • 

* .' 

Here, ny Lords, p<^nting out the acts» which a Judge 
tnay completely justify by the Ptea, that he did tbera a? a 
Judge of Record ; those done by him, sitting in a Court of 
Justice, isubjectto a superior review. This he says, is the 
reason of the rtile $ by this tie defines and limits its extent* 
— Not protecting every aet 49f a Judge j but those within 
the reason of the Rule, done in Court i subject to re- 
view, in GroenveU v. BurH94l and otliers* i Satkeld 
396. Treq)ass against the Censors of the CoHege of 
Piiysicians, who had fined, and im)>risaned ^he rlain- 
tiff, it was held by Holi C. J. *« That bein^ Judges of 
** the matter, wwit they have adjudged is not traver- 
" itoble;. and the Plaintiff cannot be admitted, to 
^ gainsay what the Courts ha;ve stnd by their Judg- 
<' teent — ^but if a Constable eommtt a man, for a 
*^ breach rf the peade; ki bis presence, ^en there was no 
** breach of the peade that way be traversed j for he is 
*• ncit a Judge, nor does he act Irjr Judicial Aothdrity ; 
^* though he has power to commit j* for he does not commit 
** for punishment, but for safe <5ustody."— -Characterising 
the acts to be judicial, or not, and entitled to protection, 
as it was done for punishment, or for safe custody*— He 
Ihus goes on, '* a Judge is not -answerable, either to the 
•« King, or the Party, for the mistakes, or er;t)rs of hi'j 
^ Judgment, in a matter of whidb he has jurisdiction"* — 
not, that he is not answerable for any att ; but for the 
mistskesi or errors of his Judgment, in an act of jurisdic- 
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Uoik Further he sagm, '^ »t trpuld cKpose t}>^ Jus|ke ^ 
** the Mation, and na inan would execute U)^ ofiice, iip^n 
** peril of being arraigiied by Action or Indici;.me|)t9 tor 
<< every Judgment he pronounces — 1(^ Justipe of tl)e Pe^e 
•* record upon his view, as a force, which is no for^p, it, 
'^ cannot be called in question, either by Actiqii or Indi#^ 
ment. — A J<idge recorded a finding f)f p'e^pass, felony 4 
yet would not be punished by Iiidictinent, or othei^itie^ 
because he was Judge -of Becprd j smd the Jnd^ictfnenl; 
against iiioi, was to defeat his rcc^ord, by avo^A-iitg 
i^ainst what he did, ^s Judge of Refx^d,'' eiiqpr^ssiy 
cpiiiining the privilege to Recorded Acts, to trav^irse which^ 
would be to defeat the Record, apd which if errpp^)us 
ipight be reriewed, and reveriied, upon ajipeal to a siipe^ 
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ior Court. The same Case in Lord liai/mond 467,..*^ ti«e 
difference is, that he [the Coxu^table] does, n^t coipniit 
for punishment, hut for safe pustody. So Comi7}issigf)ip|3» 
of Bankrupts may cotntnit a man tor refusii^ to be f%^ 
amined, concerning die estate of the jEkn^ri^pt; h\A 
they are not Judges, iand their proceedings ^rjg traver- 
sable, because the power ^of commitment is <Hi\j quous- 
gue, &c. but, where a |nan hi^ ppwer to infl^'et >mpri* 
sonmen^ upon another^ ibr punishmieot of bis o^Bmoe, 
tlve^e lie hath judicial atiihprity ^' Try this C^se by t3>is 
rule — this Warrant was to apprehend, apd biing b^bise, 
&c. that he might be deajt with, 4tccgrding tp JUaw ; it wiit 
not to inflict punishmeni of an pfien^e — it w^ i^ mi 
act of Judicial Authority. Again, ^ee the fiai9^ Cai^ in 
•Camyn^js Reports 79, 80| ** true, it isy tb^t if >» Josti^p of 
^* the Peace issue h^ Warranty to imprispii tlie|)iirt:y ; <sr 
** to arrest Iiim, until sucl) time a$i |ie <:w be Jatrpu^t 
^' before him ^ or if a Commiss]pner.<^ Banki^upt^ pommit 
<< a witness for refusing to be exammed, it ii)ay ))ie claler- 
*• mineid in an Action : whether they h^ve pursM^ ^hoir 
** authority or not j for tlieir a^t in thk respect, is ooljr 
•* Ministerial, and the commitment is nt^ intended o&a 
** punishment, but only m mesm process^ -to bri^g <die 
'< party to justice, or to make him dp l^is Jiv^ty*' 

Here surely my Lords, I might srfely rest this m;gjajrtent, 
itpd rely pn this case, descrilang, as it dpcis, the yery 9ot be^ 
J(prethe Court, as llinisterial, and a^ tbe.pr-ijp^M- gubjiec^of 
enquiry in an Action— But my Lords, on so veij impor- 
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taoita question, I feel, that f slioold not suppress a single 
authority ; or omit one Case, bearing upon the matter* 
at argument. Hamond v. Hr/welly 2 Mod, 218, was aft 
Action o£ false^imprisonment ; the Defemlant Pleaded : 
•* that before him, as a Commissioner of Oj/er and TV/- 
miner at the Old Bailey y Penn qx\A Mead had been in- 
** dieted for going to a Conventicle, and that, this was 
•* tried by a Jury, of which the Plaintiff was oxiey th^t 
♦^ they [the Jury] acquitted the Prisoners ;, and because 
•' ^e^dLiniiS male se gesse7*ity in acquitting them, both 
•^ against the direction of the Court, in matter of Law, 
•' and plain evidence, the Defendant, and the other 
** Commissioners then on the Bench, fined the Jury 
•^ 40 marks a piece ; and for non-payment, comnirtted 
** themtoN<?Tega^^. The Plaintiff replied ;, deinjtirid^ ^c. 
•^ absque Itoe^ that they acquitted against evidence ;" To 
»this replication there was a Demurrer. Cwia (amongst 
other matter) *^ the Court at the Old Bailey had jurisdio- 
** tiou of the Cause, and might try it ; and had power to * 
*< punish a misdemeanor in the Jury — They thought it to 
** be a misdemeanor in the Jury, to acquit the Prisoners : 
** whidi, in truth Was not so j and therefore it was ^n 
*< error in their judgments, for which no action will lie — 
*' No authority has been urged, of an Action brought 
** against a Judge of Record : for doing any thing qua^ 
' *^ tenus a Judge— -Though they [the Defendant's] were 
•« mistaken, yet they acted Judicially ; and for that rea- 
** son> no action will lie against the Defendant." There 
was an Act i« open Court ; on the Bench ; a punishment j 
a matter of Record, reversable by certiorari or Habeas 
Corpus ; and afterwards actually reversed by the Kings 
^ Bench J in no respect like the present Case. So in 8 
• Co. 12, Dr. Bonham's case, *' there is a difference, where 
' *' one makes a Recordj^ as a Judge ; and where he does an 
«' act under a special authority." So in 12 Co. 23 Floifd 
V. Barker ; called, the Case of Conspiracy, " the Ju^e 
** aaniK>t be charged for Conspiracy, for that which he 
*' Aid openly in Court, as Judge or Justice of Peace — 
*' but it" he has conspired before, ,out of Court, this is 
- •' exti'a-judiciaK" And Sir Edward Coke gives a reason 
for the rule and the distinction ; " and records are of so 
high a nature, that lor their sublimity, they import 
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** verity in themselyesj anct none shall be ireceived, t^ 
••'iiveraTiy thing against the record itself; and in this: 
** point the Law is founded upon great reason , for if • 
** Judicial matters of record, should be drawn in questioa 
by partial and sinistersupposals and averments of offen- 
ders, or any on their behalf, there will never b« 
•* an end of causes ; and, for this, it is adjudged in the 
•• Hth £.3, 15, that a Judge who has a Commission^ 
*** viz. that is of Record., shall not be charged in con- 
** spirfecy, which is to be understood of what he did iir 
** Court, for the reason and causes aforesaid," Ex- 
pressly confining the privilege to Judicial Acts iw 
open Court, matters of R-ecord, taking no distinction 
between a Justice of the Peace tmd a superior Judge. 
.** The Judge, (he says) be he Jijdge of Assize, or a Jus* 
** tice of reace, or sny other Judge, being Judge of 
** Commission and of Record, cannot be charged for 
** that, which he did openly in Court as Judge, or Jv^ 
^* tice t)f Peace" — distinguishing, not the persons, but 
l!he acts. 

There is another very extensive class of cases, those 
of Judges of inferior Jurisdiction ; but the bearing of 
them does not appear to me, to apply materially to 
this matter, and I shall therefore not trouble' the Court 
with them,» What then is the result, of the series of 
cases that I have cited ? That a Judge of Record, is 

Sot .answerable for apy Juclgment pronovinced| or Ju- 
kial Act done in open Court, and matter of Re- 
cord t not, that every act of every Judge, is a Judicial 
Act — nor every Act, done by Tirtue of an Authority, 
derived from his character of Judge, is Judicial: and 
therefore sacred and unimpeachable. — Judicial jfktB ap- 
pear fi'cm the Authorities I have laid before the* Court, 
as well as from reason, Acts of Judgment ; done in .open 
Court ; in the presence of the party — upon discussion— 
in view, and under the Controul and SantJtion of ptib-* 
iic observation and opinion — before the Bar-^^hen 
the party has been heard, and had the assistance of 
Counsel — where the Judge exercises the proper functiott 
of a Judge, and pronounces a solemn judgment, 
which is entered upon Record, which if it be erro- 
neous, may be corrected and reviewed in a Coui:t of 
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Mj^vlh No case^ tlijat I have been able to discover, goe9 
a jot iurtlier ; or protects a Judge^ for any act done oat eif 
Court, and which is not matter of Record. Almost ey^ry 
Case does expressly confine the privilege^ to his judgnieDtv 
upon the £euch. Fi'om these Cases we may therefore 
karn^ what Judicial Acts are*— Judgments. We findi ibe 
disiinctjon expressly taken between- those acts, which are 
expressions of judgment, and infliction of punisbmeat ; 

Scl those, where the same physical restraints are nverely 
inisterialy and auxiliary to future investigation. We 
iniy that if a Justice of Peace record that upon his view^ 
as; a force, which is no force, and cominit for a punish- 
ment,, he cannot be drawn in question ; because he ia a 
J'uc^e ; and the Indictment would def^t his Record^ bv 
averring ii^ainst what he did as Judge of Record — but i^ 
the same Justice of Pea(;e issue his Warrant to apprt* 
hend the party, or to imprison him, until such time as 
be can be bro»ght before him, it may be determineili 
whether he ha^ pursued his Authority, or not,, in ah 
Action $ for his act in this respect, is only Ministerial f 
d the commitment is not intended as a puuishaifnt» 
ut ooly as mesfie process, to bring die party to Jusdee, 
Helreyoar Lordships have the distinction betweeii Judi* 
«ial and Ministerial Acts taken, and the very Case at 
^SLT instaiiced as a Ministerial Act ; and prefer mattef 
ofen^^uiry, and examination in an Action. 

Hy tiords, t do not think this distinction can be rendered 
more clear, by any argument, or illustration. Without any 
disparagement to the Court of Kings Bench, or its Judges^ 
i contend that no real distinctipn can be established, l)e- 
tween xH^ Case of the Chief Justice, and that of the Justice 
of l^eace; each of them is Judge of a Court of Record*-^ > 
each, of theui may punish on his vie# — ^r he may issud 
his Warrant to Apprehend the Party i till such time as 
he can be brought before him, to fee dealt with according 
to Liav j to be bailed or committed for future trial— -<sach 
of them possesses and exercises this Authority in the same 
right, as Conservators of the Peace-— what is Ministerial 
in the.one, cannot be Judicial in tlie other — and though 
ihe one mav have higher privileges, and mor^ important 
fonoUons than the other, they cannot alter the quality of 
this a^ ^ and render that which is Ministerial in its na^ 
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^twrej judicial ia a pavticular instance; or a pardcakr 
individiial-— Let IIS refer to the Cases I hare Cited, for 

>the characteristic of a Judicial ,Act, and see does the sul^* 

.ject of this Action possess tbeni. Is this Warrant, matter 
of Record ? Was the act done in Court ? Does it pro- 
nounce a Judgment ? Does it ii^ict a punishment.? 
Does it. even ^ect to decide upon the matter of fiicty 

.and ascertain the commisdon of an offence? Does it not 

• pur|K>rt to be.purely roinis1;erial, and auxiliary to a future 
Jfrial, and investigation by the Court' of.King^s Bendi i 
, If then, my Lords, it possesses none of thequahties, whioh 

in the several cases, protect the acts of Judges ; by what 

Authority is it entitled to protection, pnd privil^e? 

Does Jt come within the principle of any Case i Is it 

in its .n;iture. Judicial ? What quality of those, whioh 

combine to form the character of Judicial, has it ? Done 

-behind the back of the ^arty— -without notice-— withoi|t 

investigat]On^-£;r j9ar/f — -out of the Term— -out of Court-^ 

in a comer— -in the chamber of a house in Merrioii'square 

— Mr. Taaffe unapprized, till arrested — ^when present^ 

Jiot allowed to enter on his Justification — denied the assis* 

stance' of Counset-^The learned and Right Honourable 

D^ndant himself declaring, ti^at he tould exercise na 

. diseretion on the subjject, but must commit or bfdl— >Wa9 

'this Judicial? I do, my Lords, repeat, that this act has 

no circamstanoe to entitle it. to the name of Judicial, or to 

protection assuob. In the case of one class of fudges, it 

J bas been dcteisnined to. be. ministerial ; and that in a class 

' entitled to, at least as much favour and prGtecti(;ai, as the 

t Judges of a superior Court. The same Act must have the 

* same qualities, when done by one Judge, as by another-^ 
. both ^jbserve, Judges of Reoovd— ^Justices of Peace are 
, jQonfessediy, liable - to enquiry by^ Action, for siich Acts* 
' Judges, of any Court, can claim protection for Judicial 

Acts only. This is not a Judicial Act, nor entitled to pro- 
'^tectipn, and exempt from investigation in a Justice of 
. Feace-^I do therefore ask for proof of that,, which is to 
V cueatea distinctiOin between similar Acts of persons, both 
i' Judges of Record; jto afford «ne the protection which <he 
. otlier cannot, dajm. His superior dignity is out of the 
. question. No rank or station as such, is beyond enquiry,. 
: I cfUD discover no other grpimd of distinction — The Judge^^ 

£ 
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'of the Kin^s Bench are Justices anci G)Xi9ervat0rs of the 
■Peace, far the Kkigdom ; and have their power in thert 
-capacity. This Plea would not protect this Act, by ^ 
Justice of the Peace : because the Act was not Judicial 
but ministeriaf. Tlie Act then is not judicial; then the" 
'Plea cannot protect the Chief Justice. If any distinction 
.ought to be adopted, it siiould be against liin, whose 
superior learning and inibrmation muslhave apprized hin 
of, and should have guarded against the impropriety of this 
illegal Act* I am sure there are no peculiar circum- 
stances in this Case, to withdraw it from the general rule, 
and entitle this Defendant to peculiar indulgence. But 
it may be said, (and what may not be advanced, by those 
who bhall argue in support of this Plea) that the Plea 
states the Act to have been done as Chief Justice, and the 
Demurrer admits that» and we are now concluded on that 
point ; that we cannot now dispute,- that the Right Hono* 
rable and learned Defendant acted in his OSice of Chief 
. Justico> judicially ; that we should have traversed that fact» 

What, my I^rds, is it a question of fact ? - Is that an 

• issue for a Jury ? Is a Jury to determine the extent and 
> limits of the Authority, and office of Chief Justioer I 
. Could we have given in evidence, that the Defendant 

declared, he acted merely as a Justice of the Peace f and 
call on tlie Jui^ to say, that his office of Chief Justice 
.^did not protect the Act ? Could we have called on them, 
to find, that this was not a Judicial Act^ and had not 
those legal characteristics, whkh entitle it to Judicial pri- 
vilege, and exemption from enquiry. No^ my Lords, 
that is a mere question of Law. The Law describes by cer« 
tain and well known qualities, and circumstances, those 
Acts of Judges, which its policy and wisdom privilege, 
and declare sacred. Whether this Act, as set foith oA 
these Pleadings comes within that description or not^ i» 
a mere question of Law, and not of fact ^ and tlie all^a- 
tion, tliat the Defendant did this, as Cluef Justice^ is 
utterly immaterial, if it shall appear to your Lordships, 
that as Chief Justice, he has no peculiar authority to 

• Warrant rt, nor any peculiar privilege to exempt him 
from r^pouKibility for it. Has the Chief Justice of the 

\ King's Bench^ tlien, such a privilege I Are his acts, of 
Mhut kind soever, sacred xmd exempt from enquiry, or 
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investigation ? b there any character in his office, or 
station, to distinguish him, from every other man in the 
land ; to confer general impunity for his conduct, and set 
him above the law ? He who is beyond enquiry of the lav, 
is above the law. My Lords, I have been unable to dis- 
cover any trace of such an Authority, of a privilege so 
ahirming. I liax^e looked with some industry, through 
those books, which treat*of the Judges pf ^ie Kin^s Betichj 
and their office, and privil^e, in vain, for any principle, 
or Case, or even dictum^ to sustain such a claim ! A claim 
so extraordinary, so repugnant to general feeling, and 
constitutional principles, that if it existed, could not faii 
to have attracted the especial notice, and observation of 
my Lord Coke^ and pf the writers on Crown Law, who 
preceded, and followed him. I And it laid down in the 
Case of tlie King v« White^ ** that the Judges of the 
•* Court of Kinsfs Be?ichj have power to grant Warrants 
^' to be executed, by all Constables throughout England^ 
** and that it is^ an offence in the Constable, todi^bey 
*« the Warrant.*' 

My Lords, I do not dispute that power. I only 
contend, that they are, in common with all their fel- 
low subjects, responsible for abu^e of the power, en- 
trusted to them \ and I find no authorijty to sustain an ex- 
ception in their fevour, from the universal principle. The 
only passage I have been able tQ discover any where, that 
could afford a colour to the argumenti which wpuld sus- 
tain such an exception, is in 2 Haie^ 61 page 5 ; a passage 
which though at first sight, it may seem to give some 
foundation for that argument, will on examination, be 
found by no means to warrant it, nor to relate to the sub- 
ject before the Court, the passage is j ^< Now concerning 
** the Judges of the Kin^s Bencfi — they are in tlieir per- 
«^ sons Conservators of the Pt^ce throughout Jinghndf 
*^ without any other commission ; and any of them may 
** issue out their Warrants, for apprehending of a M^le- 
*' factor, or for surety of the Peace, in any County of 
<' England; namely, to apprehend, and bring him before 
*^ a Justice of tlie Peace, in the County where be is appr3- 
'^ bended ; and this Warrant is directed, under their 
'< hand and seal to SheriS, Constables, and other of- 
<< ficers. Each Judge of that Court has a tipstaff attend- 
< * ing him) being a deputy to the l^arshaili for i\^e ^j^ecu-^ 
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«< lion rf his oflteei in tliat special servfce ; artd the Chirf 
«« Justice, or any of the Other Judges of that Court, may 
« by the Custom of that Court, ore tems^ command the 
** tipstaff to apprehend 'any person, for matters of misde- 
<* nieanors, relating to the Court, or other mi^emeanors, 
«« and bring him before him ; and such arrest is jmtiflftble 
** Without other Warrant, and iiythout shewing the catise, 
«< r. 11 Car. B. B.2 Hall Abr. p. 55S, Throgmorton 
V BXi^Menr 

What, my Lords, is the amount of this passage? 
That the arrest is justifiable without Warrant, and with- 
out shewing Cause — by whom? — By the officers — Not, 
that the Chief Justice may issue his Warrant, without 
Cause, and not answer for the injuiy; but that bis 
officer may justify tlie arrest by his command ; and need 
not she^ the Cause of that command. This is quite ma- 
nifest, ^hen we look into this passage, in my Lord Htdis 
book, which is not given us, as his opinion, the general 
result of his consideration on the subject j but as an ab- 
stract of a Case in RoU^s abridgment He gives the abstract, 
atnd closes it with the reference to the book, fcdm whence 
it was ta(ken« No^ what is the Case mBcUe P I will read 
the entire of it to jour Lordiships ; it is in title trespass c. 
jrf. 2 ; *< In false imprisonment against a tipstaff of tho 
•* Jtm^5 Benchf for imprisoning him fbr three months ; if 
^« the Defendiant justify for six hours for this : that he wad 
*f servaiit to Sir John Lenthdl^ the hmrshall of the Kin^s 
** Benchj and appointed by him, to execute the command 
« of the Chief JusticSe of the Court of King's Bench ; and 
•* that afterwards, on (Complaint of T. S. to Sir Ihoma^ 
•* Richardson thfeft CWef Justice, i^nst the PlaihtiflV 
** ^cording to the enstbm in such Case, for the Chief 
•* Justice for the time being, from time Sfc, used, the 
^' said Chief Justice,' 6[>mmanded the said Marshall^ that 
♦* he should take the Plaintiff, and him safely keep, so 
** that he Sliouid httve him before the said CWef Jiistite, 
** wherever, <^c. to answer tOj and on those things which 
•' should \}e objected to him, on the part of the said Lord 
" the King in that behalf; by force of which Warrant 
^i he took the Plaintiffi as servant to the Marshall, and by 
** his command detained him, for the said space of six 
•< hours, and aflerwanls, at the end of si** hours delivered 
^ him to the said Marshall, safely ta keep uirtQ ^c. 
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^^ This is a good judtificadon, although the Warrant* imt 
** by parol, and not in writing: thisbeing by custom ; 
** and it may be greatly prejudicial to the lyings, service^ 
** to e!Kpress the Cause in the Warrant; and although the 
** ' Warrant is so : that he shoul(^ have him before the 
** Chief Justice whenever 8^c. ptiil it is good ; for it is usual 
** in Warrants to Sheriffs to be wiUi an Sfc*, and <he sig- 
•* nification of the \vor<J whenever d^c. is whonevei' the 
** party who complains, will complain agsfinst him ; aadr 
** although the Defendant makes no answer, what tha 
** Marshall did with him, after his delivery of th« Plain* 
f * tiff to his custody ; but only says,^ that iiie km)ws. n:<]Ci 
*.* of it, still the Plea is good ; for if the Marshall afteiv 
'* wards detain him unjustly, still the Defendant is excuse^ 
** because he acted legally for the time before, P. 1 1. Ccai. 
** B.R. between Sir G. Thrcgmortan and AUtn^ adjudged: 
** upon Demurrer." What is there in. this Case to sus- 
tain the assertion, that the Chief Justice is not res^ionslhle 
for abuse of his power, or that he may imprison at his 
discretion, and without ax:cusaticn, and not answer for it? 

Your Lordships will observe, that this justification was, 
pleaded by the officer who executed the command, the 
tipstaff, and sent by the Chief Justice who issued it ; and 
there is no distinction better established, than that bet^eea 
the officer who executes, and the Magistrate who issues the 
Warrant — The officer must obey the Warrant, or be at- 
tached — He cannot enquire intoils foiindation, and deter- 
mine, whether there was information sufficient or not ; — 
his duty is to pursue, and fulfiN the mandaite of the Magis- 
trate, as it is that of the Sheriff^, to obey this Court. 
The Warrant, it has been decicled, neied not contotn 
the charge ; it is frequently deemed prudent, to conceal 
the charge, until the party be secunedi^ lest if aj^prized^ 
he might escape. Hien in any Case, the utmost an •dfii< 
cer can state is, tiiat he bad a Warrant-^wl^ether that was 
founded on information or not, he cannot declare — and k 
would be absurd to recjuire him to prove, or plead it. This 
distinction is founded in reason and good sense, and is re- 
cognized by the soundest authorities — So long ago as the 
14 H. 8. 16,— it was held, ** that though the WarrajBt 
«* was illegal, still the Bailiff who executes the Warrxnty 
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-* cannot be punished : for every Jostiee of the Peace, is 
^^ a Judge of Record, and he has a Seal of Office ; and 
•* when nc has made a warrant under his Seal to his 
** Bailiffy the Bailiff ought to give belief to the Seal : for 
•* it is his Authority, and he is but an Officer, and cannot 
<^ argue the Autljority of the Justice, more than the 
*^ Sheriff can argue our Authority/- There the Court 
were clearly of opinion, that the warrant of the Justice 
was illegal, but held the Officer justified ; so that your 
Lordships see, the justification of the Officer, by na 
jneaus includes or implies the justification of the Magis-^ 
trate. This Principle is recognizetl in pever^il later Cases, 
particularly in Willes 35, and in Olliel and jPessei/^ Case, 
cited 'i LfdPmyche^ 1568 \ so in 10 C^ ^i^^ f an^ in HiU 
V. BatemaTiy 1 Orangey 710, which was an Action against 
a Justice and a Constable, for false imprisonment, the 
Chief justice (Lord Raymond) was of opinion »« that the 
** Action well lay against the Magistrate; but as to the 
^« Constable, who executed the >varrant, it was agreed > 
«^ tliat tlie warrant was a sufficient justification ; it ueing 
'« a matter within the jurisdiction of the Justice of Peace." 
Jlere the distinction was acted upon — In the same Case, 
^ the warrant justifies the Officer, and fails Xxf excuse the 
** Magistrate^'* On these Authorities, it is quite clear, 
that the Plea in qDestion, would justify the Officer ; and 
k is as clear, that it would not, therefore, justify the Ma- 
gistrate, if it bad been issued by a Justice of Peace i why 
then, should it jusljiy the Chi£$ Justice I 

Now, my Lords, does the Case from BMe go one iota be- 
^nd this ? There was a Justification, which (supposing the 
iVlagistrate a Justice of Peace, instead of Chief Justice,) 
would have protected'the Officer — That does nqt prove that 
it would protect the Justice of Peace-r-How does it pro^e 
that it protects the Chief Justice ? It was determined in 
that CasCj that the warrant by jparol was good ; and though it 
expresse:4 no cause — and tlwugli it ran, whenever, &c, — 
And this too was on the custom — It was not determined, 
that the Chief Justice had sufficient cause to issue his war- 
rant; or that if he had not, he was not responsible for 
tlie arrest. Obsei-ve too, my Lords, that the Plea there, 
ajlcdgetl, information and complaint, not by way of recital, 
but by positive, distinct, and traversable averments. The 
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Case goes no fai'thet thati the common justification, tintJ&r 
the warrant of a Magistrate $ and no more establishes the 
InTpunity of the Chief Justice, than of the Justice of 
Peace. See Com» Dig* vol. 4. 379. As to the Case from 
IldU I the Case determines, that the TipstafF was 
justifiable in making the Arrest, and tliat he is not bound 
to shew the cause ; and so the words, in my Lord Hale^s 
Work, abstracting this Case, must be understood ; and 
not as generally asserting, that the Chief Justice may ar- 
rest whom he pleases, and justify, without shewing any 
cause. Lord Hale is merely giving the Case from Rolie^ 
not his own opinion. His words must be referred to tliat 
Case* and cannot be strained, beyond the subject matter, 
to the general and unconstitutional doctrine, that any man 
has power to abridge the personal liberty of any indivi- 
dual, without the explicit permission of the Law. The 
Case itself proves nothing, but the justification of the 
TipstiifF— and by no means the irresponsibility of the Chief 
or other Judge of the Kivg^i Bencky for tlie illegal impri- 
sonment of a &llaW subject $ and no instance from that 
Case, can go beyond that single Gonclusion, which I do 
not dispute. 

p 

My Lords, I have searched with the utmost industry, 
that I could command, the authorities on this subject. In 
neither Cuiey Hale nor Hawkins have I found any posi- 
tion, to sanction or warrant the assertion : that the 
Chief Justice of the King's Binckf has any privilege, 
or exemption, from answering for an abuse of his power, 
when the Act is Ministerial, and not Jtidicial. — But I 
have cited every Authority, that appeared to me to bejir 
upon this part of the case ; and I do humbly contend, 
tha( this Plea is insufficient — that it ought to have shevm, 
that the Right Honprable and learned Defendant sus- 
pected the Plaintiff, of some ofience; and further, to have 
set forth the case, which iiuluced him to have such sospi- 
cion : that this Court migiit judge, whether be had a suf- 
^cient ground for his pr'oceedings ; — that on this Pleading 
it must be taken, that the Defendant did imprison the 
Flaintiff, without reasonable, or probable cause, contrary 
to the Laws of this Realm ; tliat the act has no colour of 
Judicial proceeding ^ .and tliat, notwithstanding the high 
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tatJk, einlT dignified afeition of tbe Rjglit ^Honorable ami 
learned DefciidtUit, my clienr is entitled to retri.butioji^gt 
bit» hands, for tlie injiiiry he has sustained from the act. I 
i?cly, that I have demonstrated this, by the authorities I 
have laid before the Court — and I maintain, timt if 1 stood 
without a single case, vr dictum^ that it is an utterly un- 
temible. position : that any man in this Land, id arraei.1 
*i«ith tiH3 aiofinous and idarming power, to apprebepd 
and imprison at his discretion, or his caprice. If tlws^ 
Plea, be good, such is^ the power claimed by the Chief 
Jtti5tice— if his Warrant e'stablishes and Justifies^ itself, 
«what check is thereupon his conduce — He may issues 
Warrant reciting a felony, and comnut without Biiil, W 
Main prize; and he is not answerable, whether his alle^ 
Ration be true, or t^ilse. Does not the niotistrous assump- 
tion recoil, and overset itself? Have we forgotten the 
princii^les of our Constitution ? Or do they no loQg/er 
exist ? The universal principle of responsibility in every 
office of the State — the proud principle of our Law, th^t 
ihere is no wrong without a remedy 5, no injury without 
. ceclress ; that the personal lil>erty of no individual can be 
abridged, at the mere discretion of any Magistrate, with- 
out the explicit permission of the Law. — Are these ideal 
. «nd imclgii^ary ?^~They are, ' if any person, or set of per- 
sons have this power, this despotic, this arbitrary, this 
^ncotistitutioual iiatbority — No matter by whom exercised 
— absdute power is always abused — No rank can insure 
integrity— no station is above corruption* — History. proves 
that the Bench of Justice itself i&not*-r>Judg^s<^e but men, 
■ajad exfuallys subject with tlieir fellows, to the frailties of 
'iuimaJi uatu^re. Not to the highest Magistrate the Jaw 
knows, ean such authority be constitutionally or .with 
wiedom con&led* 'Tis to beg the question to say,, that 
tikis power in t such an officer will not be abused: diat it 
maybe saf(?ly entrusted to the discretion of a Judge. My 
clieiil CQBiplains, that it has been abused, ^and much 
abused ; that his liberty has been unlawfnlly violated in his 
^|)«r6on, on the Warrant of the Eight Honorable and 
Jkarjoed Defendant ; . that vrhen he was, without any reason- 
aii>le Qause, u$ed like a felon, against the Laws of the 
Ilealm,. imprisoned, and brought in custody through the 
alrcets of this City, there was a gross abuse of power. 
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and h&hfjeitBSXkt of ri^laL Nd^ my Lords, oor freedbai 
is not dbpetidant on any maix'» dkcretion-if- We boast, not 
tihet power will not^but t&at it cannot be abusedi^ We r^ 
m security un^r aecertained and fbeed LawB> not cm the 
d^M^ition, or judgment of any ifHliTidcral m any station-^ 
What ia that discretionv * to which we arje summoned^ t(> sur« 
i^eiider'Aur Laws, «id oi^r persons ?•*— Wh^^eoan we trace 
hs iimt&f . iio^ defineit^ exteht i On what principles is it 
ve^Uted ? By what />rdinai»ce8 is- it corrected ? One 6f 
tlW wisest lawyers tliat ever presided m We$tmirisifn HoU 
proiiouficed orlit thus,, firom the Benclk-^< Hhe dieeve* 
'^^ tjoa of a Judge,, ia the law of tyrant&^it. isailways un*^ 
*^ kiv^wn, .it is^iAireBtiii di£&rentmeia — itiacasusd, and 
*^ depends upon ' C<nistituitionv temper^ and passion $r*^ia 
\^ tlie best It is oftentimes caprice ;, in the worst it is every 
*' Tiee, folly and ptas^ion^ to whidi human 3iatupei» liable»'* 
So, my Xiotda, did that great man think, and speak of the 
dtscretioB of . Judges Let ps not then be abused by phrases 
•— UiiCQfntx0led ii-pespon^ible power is tyranny, whereever 
lodged ;.sucb power i^ unknown to our Con^tution-^It 
is intorapatible with its most establidied and adoiowledgjd 
principles. Its consequences are alarmmg beycmd calculation. 
1 4o therefore rely, as Well upoik the authorities I have cit* 
fid, a^ upOB general reason, that the doctrine of this Plea 
cannot be sustained, but at the expence of a vital and 
esaeiftial principle, of ^e Constitation, ,and the established 
and wdl authenticated rules of Law ; and that even iiqpoa 
this first objection^ the Demurrer ojaght to be allowed* 
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MR. J. LESLIB FOSTER.— I feel, my Lord«,;a8 Forth© 
a high honor, the duty which devolves Upon nie this day, Defendant, 
of appearmg before your Lordships, as Counsel- for the 
Lord 'Cbiet Justice of. /re'^ancf, in an Action brought 
fi^aiiM biRT, -for im|)aled error, or imputed taiCseondact, 
(I know not which it Wtts fait<;tlded to designate,) in the i£s* 
i^rge ^ one o( the most important functions of his high ^ 
oiiids ; bai' i feel ihsK: honor, however great, to be even 
subordinate 10 the' importance of the duty f and much^- in- 
deed;; would) i lament, thdttheofilce of arguing this De^ 
mhrrer-'BHoufat hare been consigned into my hands, if I 

did not also feeif that 6Ven the importance of the duty, H 

— . • . F 
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fo&riof tatiia fiunUtprf ilv-exeMtlaii t fiiiiee» If I^ not 
macU mistake, ! hdpe to convince the Gwrt, Aot fhei 
Case <»f my Client is mch, that, 19 the Imiids of "dm 
fedblest advocate^ heduld nolbe^ocpoKd to a poc»%iiiQ^ 
ef faihuae* But, before entering wm' th^ Tarioua k^$aB 
of Ictfal argttaAent, inld wliick tae oonsideiration. ef ' tbi 
Question neccssarfly ^Ivi^es tts^l^ I beg ^ observe* lipod 
tbo sitigular tfwtune, - whleli has attended tbe ptogrw of 
tlie cause ituM;' atul to af^^Iaad^ oir tp adkiiv^ -the 
wliiinsieal singuliaxaly of the drrmnMaiioey thai an Action 
eommeneed, ^as-«so bar^e been assufed» in lio spirit' of 
pevseiQal bostility,- nor. In any deriite of excsting, mmiS^ 
cainiiig Uie -feeiingsf of' popular agttntion ^ but simpfy^ kxiA 
eobertyf fof 'lasbiaitimg' the conetnidion (of me Con* 
ventioit iiActy to a. course of Judicial detetminatioii, 
and this fov die menepuipose of ^ndiealthi^, 'the i^ntient 
fights of «Parliani0ntaiy Petitiont in theit» modern ^Jrl'ss of 
nsli«i|T^tary Kepresentatioiiy slvould, at 'lehglh, have 
been conduoted by its mim^gers, to an issue in hsiW, m 
trbicb, n^tlieF 'the Con^ntion Act, nor, the Baghifc of 
Petition, uor the mode of its exereise, nov at^ijr thing 
PrcdieGtaht, nor any thing CMholie, €0tt!d possibly: ent^ 
into consideratioo. No^ ray Lords, itr^ wholly' atiolliet 
pointy 'Which is &6w submitted for y^cnr 4^disi<Hi ^-and) 
which has, at least;, the circuwista^^e of noitolty to re* 
oonamend it ) it nciirer haviAg beai b^elbte decided j be* 
cai|ie^ in all the vso-ieties bf p^>»lQr feeling, - k ne^er ba^ 
beeR beibrequesCtoD^ " 

Mr. Perriuj has truly stated the Pleadings. An Action 
|br,ffel^UT9|H*i§M»Jl^tnl;, dRJhJroHght oglitattJie Chief Jus- 
tica, To tbii b« pJ«ad^; tb^t be wmduly fppoirite^f and 
j^ Qijrf Jiittk^ ; *ii,^ tfcjit,. <^f} sikJi, h4jjte$$mi Wa ^wpant, 
fjpd c^s^:tbRPfain^i|rtQ'1^Appfe^h99ii£ii}; aiid brought 

Ijefore htoij wd }heiv.deliff»wJ W« to bailfop h«l app^rn 
9n^^ Tb^, PJW^^ScO^iQg^of the infoisbatiMa evmm i 
^r cfi^fi 4cK^ ill j^»^ ^ &ot,. pC any iufbraiatiotis hvfifig 
^A %iiHom ^f qV« Noy. my i^oiKili, i&is Pita; ivasi pni m# 

(afld H ift fiigfet^.lbftt-ife *(c%dd hp^^ piimdewteoa V *^ 
P^i^^^Pi) nQtatt tho ^^e of:tl»i9 pbktf Jufstiso^ Boi^lpeD^ 

!mw* .^rfnp^t Qpig^filsi to his priyatiet^odSngHt' bat by tbo 
t«)nai^iQ:^i^ e4Mm af oil Hi Qmn^ whot Mb it theiiD 



( 35 ) 

bciindeii. durf, and a debt doe io ka h^ aUtum^ C^ 
attow ndn* 6f lU piowefs or auth^ihies to be assaitol with 
i^l^iiittj^ in hb htasdii i «nd in this nbrel attempty thiii 
aill|^5 aiid tolitATy^ And uqixrdcedei^d instance^ of an 
Add^ brodght ii^dlM a J«d|^ of obeoT the Sti]f>erior 
Courtfi, for the (fisduffge of ioiy cdf bis ftuictions, to rtoUl 
whal^they all cossidered as a monstrous aggression upon 
lUm Cbiitt^ of public JiMiee, and iairi j to pU to yolir 
la^dsb^ th^ Qa^nioB) whethir juch Hn Actioii ^iU Ih 
^ tA* My Lords) we rely on it^ tjiat no sueh Action eati 
h^ lendttTed I aftd thftt, witboilt entering intb the various 
fdlitiniiiMs and eomplicdted Qoes^ohsy which tnj friend 
Mr* Petrinf in his toguoMa^ liasipipliosed/.irour Lord^ 
sliifMB wiU fe<^t| that foik bavitf mMliing ils^to do^ (ban at 
•bee to })at the Pl^ntlff out of Cdilrt« I shi^ rely do 
Mb jpt^^sitiOfis-^Tbe flmt^ f^ thbt no Adtieiji ip^iH lie afc 
^ all dgbilist any Jndge | ixid- it fyrtiori^ not a^^iif si » 
^ Jt(^ df a$y 6f tke sii^rior Omrts, iiv My Ad doiid 
«' b^ biiift iti the teecsation c»f hi^ Offibe^i iir aby mAHev 
M li^b^r^ h^ has jurisdietibni"' That i& a ^ropo8itio»i| 
whiiA it tbi^) youi" iLorddiin'^s cannot qnes^nl at all| 
and haftit^ proi^ed tfaAsy I shall thdn disdun^ thd mord 
pteisillg task of sh^t^i»g^ thm evelt if ^u htivXA ipe^on 
it, yod ip^tHild fiijd tbim niy Client faasmfy acted a&bd 
M|^$ Jbllt tirbat h^ did, dT right bd did.it^^that he 
did iHtt ifarii^e^ iti tftitfht^ the powi^rs ^faidh tfae Cdnsti- 
Untidn, ifi its liigh conndeilC)e> entrusts to bis Office for 
th^ phblii go^. Wef sbi^l not flinch from this part of 
the ^eftd<)n% We shall ftiaiht^i as our second prop<>- 
attion, m all its bttiuide, that tl^ Chief Josdte ^* may 
^ issue his Wa^rtot, jind uppi^helid whom he pleosesy and 
^ bold him to bail i" fttid ibftt if be does so etroKiedttsIyi* 
4!be Party may bei diseha^ged by Huhiai Corpus's btit ha^ 
Mo other remedy — that in the' bflfdty sel^poseable Case^ df 
ti Qiief Justiee Using sUch A Power^ us aa instromenit of 
corrupt D^ designed OMpret^tm^ cbe remedy mti^ b& 
jiou^t by Gompiiuitt to the King* in Pariilutient, bfdt itf 
mb imUAite fr^fm your Lordships^ Suish) my Lcndsy ar^ 
tMe ottly Qsestionl itji!^ fbr consKlcraition, fore%n ahcM 
g^fikmi 4s I baine said, froxi^ the origbidiy aiowied obj^s 
^ this Action $ Qtildstionsi if note? mi^ pi'actical tti-^ 
filjr, tft feast som« dpstetiltftli^e ttiriodiiy : or I i^tft SBdmiti 
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i^mdiethJKn mere csrlosity ; for at a Ume, ii^ben.to ntb- 
tack whatever i$ establidfted and to humble whatever. i« 
exalted, is the order 4»f;tbe dajr» intsxt^t&ifig indeed, and 
perhaps interested istheEnquky, how far. does extand^ 
or rather how mucSt may be circumscribed, the AaitlMMity 
«f the first crimiaal Magistrate 4if the Land*. . i 

To estaUish then t!he first propoutkm, thaft lim Action 
Urill not lie at all. I did trusty when I came, itttoi 
Court, thatwe were ia possesion of Cases, duite dedmvQ 
iipoiL the subject^ and I cannot <expre86 tne astonish-^ 
ment^ with which i heard not . a few of those very 
cases, relied on by my friend Mr. Fenint for. tjie 
^tablishment of his own - Ai^umient. — Well, he lciiew» 
what pressed upon bk case: i and .at first I tliought^ 
Aat perhaps he hoped taimp<t^s.4]ppn your lordship's 
mind, that these veiy Authorities were legitimately .for 
Jiim, and that in our meatioti of them, we should endea* 
vour merely to distinguish them aii^ay* I shall parsupUa^m< 
pffetty nearly an the iame order ; but I shall poiat ; o^h t» 
ydur Lord^ipSf some, singular . onllssions in the Qtidtions 
ttom them already made« first ih^n^ in the case oSFlcg/d 
T. Barker 12 Cb. Bep» 2S i that was indeed an Actipn of 
Coni^iracy^ brought against a Judge of the Crrand Ses- 
sions of WcJeSf and against a Grasd Jury for the> imputed 
murder, in ihe shape of a legal condemnation, of a cer* 
tain gentleman m Wales t but Mx* Perrin has n0t stated 
t^be manner, in which Lord Coke tells us-tbat the Com>- 
plainaQt was received.-—" It was" says he, " ordered, 
~^* and adjudged by all the Court, that the said Bill, 
** widbont any answer to it be taken off the file, and 
« utterly destroyed ; and it was agreed, that, in as muck 
<^ as the Judges of the realm have the Administration of 
*< Justice, under th^ KiQ|^, they ought not to be drawn 
** in question, for any supposed corruption, or for any 
^< Judicial proceedings }}e^re tbf»m> or tending to the 
«« slander of the Justice, of the King, whieh will trench 
<< to the scandal of the King bimseli: exeepit it be before 
** the King himself. They are only to make acQAunt tQ 
- M Cfod i^nd to the "King, and not to. answer any suggea- 
« titm in the Star Chamber; &r this Av^ould tend to the 
c« scimdali and subversion of all Justice i and thope who 
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^'^ «re tlie most sincere, would not be freeiroin^ conihraal 
^.calammations/' The MaFgiiml annotator, upon the 
woeds ^* to God and tho King,*' makes a query :— 7** queij 
^* also to the Parliament." He nuikes no query : wbe* 
thiirlie is responsible also to the Common Pleil8.-**^Su€h a 
cuery, indeed was. never. made» excispt by. the present 
i^laiatiff. But Lord Coke in what follows, clearly sbews^ 
iikat, by the acooufit to 4he King, lie means the King in 
Pariiamcdt : for he goes on to state, diat Chief Justice 
Weyland^ and Judge Hefigham^ accused of bribery and 
corruption, had ^eir causes determined in Parliament $ 
and he 'cites the' Case of the Judges of Trcylbastouy in 
Edward the Third's tinte, ^'btcli w^s cxasninod before the 
JCing in Parliainent, and notby force of any Commission ; 
andne says, that 1 korj/s itxdgBiimtj'vAu^ was drawn in 
JodgnieBt before (^^oiKimissioners, was hdd to be against 
iaw : and upon that he was pardcmed $ and it is ooutuiit- 
cd in the same records that it shall not be drawn into pre-v 
cedent. Snch, then, i« the Case of Floyd VLt\d Barker^ 
Such are the circumstances which Mr« Pen in has omitted 
to mention. — ^Their true bearing upon the present question, 
is for your Lordships todctermme. 

But I fii^d, my Lords, a still older authority, in whiA • 
the language of the Constitution is, thatPariiament is tlie 
tribunal for such a complaint $ and that the King in Pariia- 
ment is the prefer reiormer of the abuse. — It is thus en- 
tered in the Parliamentaly Boll of tlie 1^ year of King 
Henry 4th. *«. The ComoMms pray, that tlve Lords,. s|^i- 
** ritual «nd temporal, nor the Justices,. be not recehred 
^* hereafter for their excuse, to say, that they do not daue 
** to si^ the law for doubt of death." And it is answered : 
*< That the King holds all his Lords and Justices, for 
** good, sufficient and loyal ; and that they will not give 
<* other Counsel or advioe, but what is honest, and just, 
'* and profitable for him and the Realm ; and if any will 
<* complain, in especial, in time to come, the King will 
'^^ cause to reform and amend/' And therefore when Mn 
•JP^mnasksj whether there is any wrong, for which tlie 
Constitution has provided no remedy I will say, that 
there'are wrongs, which the law will not presume to be 
postthIe> and for which, for thatreason, no rcmedy is pro- 
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iridedk If a' JCii%f of England sbaald &tdb one. of bit sub^ 
jectS) I wotfid aek Mr. Perritiy whether tbe Law hB$» (HtO^ 
Tided any, and wliat ooikrs^of pauiishineftttbi' thco&nee? 
AiiA aswotl might we b« told, that on acGoliat of the decent 
oa^ismA of tlie Law Ui tbU particulal', the life of vib auto 
in ^f^land is secure^ as that the liberty- of the subject k 
an eibpty sounds if the doctrine I cotttead for^ be iadeed 
the laagoaga of the Constitiition* 1 would say sOf if ^^ 
deed I wer^ contetidtttg for the absolute irrespoatU)ilil3r of 
the Chief Jutticfe; \imi is^that the Case ^ Ko» aiy Lordi, 
I only deny, tlmt hois to ahsw^* to this tribunah If tlierc 
is a man alive who bdie^c s, lliat Lord Chief JiUtice 
JDownes has acted througli iiijastiGe^ or oppresiioby lo 
Pariiament lot hita bear the tale* If Iiebeliev^s him oil 
the contrary, to havis detaioed afiy man iu priscHi thi^ol^k 
error^ lelt hiit).a[^ply tojlie Court Ibr hi»/iaiAz^ G^r^Me^l 
and if he were foupded^ the erroa* wotild be corrected ; bitt 
let him not ia snch Case, by IihkI language^ misreprcBent 
the iew hours of intermediate detention^ in a Case, which 
the Law will Dot suppose to bo a destnicttoii of BrUiA 
liberties^ 

The next Ca«^ relied on by Mr, Perrin^ was the Case 
of the CoUegek of Pkj^dciam^ Acported in Sih Coke 2*12 ; 
but here again I have to lament^ that tha tme poitit of 
that Cas^i was not stated to your Lordships.-^ T hat was 
an action of false, in^prisot^ineatf brought by Dlr^ Bcmhma 
against the London College of i*k^ici&nss They had fin- 
ed and ijiipri&o:ned kiia, for practising . in Lohckm wilk- 
out their Ucen<^e* His detence had been, that he was a Doe- 
tot' of tiie University of Cambridge^ and that as sach, he 
.would practice in- spite of tliem.-*-L«ord Coke was himsdlf 
the Judge ia tliat Case.-*^AU hi^ academic feslings wet^ 
jnoiisedJiito activity ; piarticularly in the Case of his oWb 
Almd Mater Caniabrigi ; and yet with this anxiety » add 
I must say, even witli that bias, wliich pei^hq»6 osakes 
tbis Case oi' less authority, than alnsost any other in his 
ri^ports, what is the ground^ on whioh he seeks to save tlie 
Cuf^l/yigiait-Docior from the LondfM Pliysieians ?— Me 
allows the cause of their comnlitment to be( traversed ^ sdkl 
lor what reason ? . Why eocpresaly, [I use his own words] 
^^ becacas'' says, hc^ ^ they a^c not made Judgfes^ jior a 
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given te ikeokf hnthsarB only an imtiioritjr to do 
*^ it; 90^ sayi he, •<< there is a difleroneet ^^ one 
'^ malees a reooord, as a Judge : and when fae doth it by 
*' 8|>criat authority, and not aa Judge." That !«» my 
Loids, that had the College of Phy&ncians becai clothed 
with the Judicial authority > Lor^ Co/ce^ y^h all his pre-' 
possessions, cx>nld'aot;haveiaHoWdd them to b^ qoestiooed 
in an action fi>r fabe iipprisonment. 

Such dien, k the case, which Mr. Penrin gi%Te}y liopev 
te persiiado your Lordship's, is favourably to %iV Cfieht. 
But well might he haya hoped so, when we consider the 
next authoritiea qn whidi he vellee-— J%»»o?^i c^e, find 
BuaHeirs U and t^ Mod, Thera are indeed circtilnstances 
ODsnected'with fliem, which have not been stated to the 
Court. In the S9ih year of Cliarles 2nd. a time of greaC 
popular excitation, J^faiwel the Recorder of lAmdum^ had 
flnad and imprisoned a Jury, for finding' a verdict eon* 
tmrjr to his directioqn, and in bi» opinion, contrary to the 
eridence befbrc theto. Hamond nxkd Buskell were too of 
this Jnty.^-'Biishdl applied for his Hitbee^ Corpit^, The. 
Court will find the matter reported in Vau^um 1S5 ; and 
Sir If^maa^ Jmnas 1 S. Before aU the Judges of England^ 
the imprisonment was held to bo dearly iLiegal, and he 
was liberated ; bat Bushdl was not. satisiied $ be was a 
ffood ciuzen : and detormined, for the sake of his country, 
taawbe ^n exam^e of tlie Judge, that none miglil^ ofihnd 
inliiconiiinntr, in ftxtsre. He therefore brought his Action 
for fafre impnsonment, in ijke Kim^t Bench: ^ Unfor- 
tunately however for his pwrposie, the enlighlened' ' mind 
of Hale presided in that Court ; and how di<t he'teeeive 
the AetkKi P Mr. Perrm has not told your LordshfpV, 
biit I will. On lU) applieation for time to plead, be shvs': 
*^v I speak nvf taind plainfy^ that an Action wilt not ite ; 
M for a CtUm-mti affd a Habeas Corfms^ -wherry th& 
(> pi<i0eeedingaave removed here, iirein natare dFa Writ 
^f. of Eprbr ; and in ease of an Erroneous J4fKlgnfient ^ven 
" by a Judge, which is reversed by a Writ of EnxM?, shalt 
** the party have an Action for false imprisonment against 
^ t^^dgo ? The Habeas Cbirpia andthe Writ of Ei-for, 
*^ (hough it d<^th mak& vqid the Judgment, doihi not 
^^ make the awiMPdii^g tlie proce^ void to Avxt purposes 
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** And the niMter was doae in a Course of Jtisticdi'-^ef 
*' will hav« bat a cold buidness of it'' These were the wordsr 
ef Hale on this occasion. Your Lordsyp's will ^iSnd iV 
repoirted in t Mod. IID, and also in S KeUeSS^. This 
h e:9ia€dy the doctrine I have been conten^ng (oTy that in 
case of the Judge's eirrory a Habeas Corpus is the party'» 
^nly remedy. Lo^rd life/^'s prediction^ tbat the party 
would have ^^ a cold business of it/' seems to have had 
SL due effect upon BuskelVs mind ; and we /ind from ano- 
ther, i^ase in lAitmfdbc^ tliat this action was disccmtinued f 
^t hi^ fellow prisoner Humondf determined to try whe-' 
ther -tbe G>urt of. Common Pleas might not be more &« 
vouraMy i>^i<)<^W ^^d 3?our Lordship'^ will find the 
siauner in which they repeived him» reported in 2 Mod^ 
&1$. andther &f tho Authorities which Mr* Fe^^rin^ has- 
pressed iatp his service. But let us first pbserve, tbat in 
ihisi coscy it wa» i^t a im^tter of any doubt, whether the 
impi'isonment.were &ise or not* AH the Judgiss had 
recently detenrnned^ that the imprisonment of this, 
very individual tki^iornd^ wa^ directly illegal;, anti 
yet. how do they eiUertain Uis Acticm ? In the wordsi 
*^ of • the ReiK}rter» the whole Court were of ■ opi-' 
** nion, tbat the bringing of tim Action wad's greater 
*^ oftence» tlian the fining of the Plaintiff and commit*-*^ 
** ing ium for Boh*-payment } and that ii was a bold al;«»^ 
V tempt,, botli against tlie Government and Justice in 
^ generaL The Court at the Old BaUey^' say they,'^ 
*^ had Jurisdiction of the Cause^ and power to punish ^ 
•*• Misdemeanor in ttie Jury ;, they thought it a Misde-i- 
^ Oi«aiJ«r- in the Jury to acquit the Prisoner, when ia 
*( tr^di it was not so ; and therefore,, it was an Error in 
*^'tl^i(^lr Judgment, for which no Action wiillie^— ^How 
«>^ ofl^.ar<^ Judgments in th]» Cpurt reversedin the^Fn^'^ 
** -^Beneh ; and because the Justices are mistaken in their 
^* ; Jnd^ents, mu«i diat .needs be against Magna Ckarta^ 
^ the petition of; Uigltts,, and the liberty of the Subject* 
t* These ^ mi^ty w^rds in sQund, bdt nothing to the 
•♦ matter* * 



,< 



The last expression of the sentiments of tfte English- 
Conrts, which I have found. upon this subject, is the case, 
of Sir Francis Burdett against The Sp^aier of the ffause^ 
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1^ Conmom^ lUh Easi 12S. Ho7r^i i^ there contend* 
ing, pretty much like Mr. jPerriuy that the Sbeaker was 
liable in an Action, the Court holding that ne was no 
more responsible, than any other Member in the Houses 5 
that he and they had acted " Judicially ;."-»-and thereforet 
that the Action would not lie. Mr, Justice Bailey presses 
Holroyd with this Question: ** you have not answered 
" the Question, whether an Action could lie> in the 
** Court of Common Pkas^ against an officer of th^ 
** Court, executing its Warr^iit of Commitment for ^ 
** contempt, to question tW legality of its. Gomnutr 
*^ ment ; and I may also ask^ whether an action would 
*' lie ag:unst the Judges, or either c>f them wAxo sigped 
'* the Warrant!'' Now, w6at was the answer of IHqU 
fOT^dP Soreiy as he was tempted^ he durst not sustain 
the extravagant doctrine, that an action would lie agaii^t 
a Judge: — " Certainly no ^tioa would lie iigainst Judges.; 
** they are responsible in another way — No common prp* 
** ceedings in ,the ordinary way would lie against them." 
Two distinctions, indeed, are attempted to be established 
by Mr. Pm-in ; that the Judgie is irresponsible, .solely for 
such acts as he does locally in Court ; secondly, Sbr sixctk 
acts as he does in Lis judicial capacity^ as opposed to a 
certain mmfsterial capacity, which Mr, Perrin assumes to 
belong to him — Reserving for the conclusion of what I 
hnve toofTer, the refutation of the former position, let me 
observe in answer to the latter, that I deny one prixiciple^ 
that the distinction of Judicial and ministerial iipplies at 
aJl to tRe acts of the Judges of the si^erior Courts. — That 

. distinction seems to me, to apply to inferior cheers, such 
as Sheriffi <S-c. and that " Judicial" and " extra Judiciid'* 
is the proper classification for tlie -acts of the superjbr 
Judges. — By the former, I meap all acts done by virtue of 
their commission j — by the latter, the ordinary actions of 

^common life. For all the former, I lay it down they are 
not responsibly in actions at law ;, — for the latter, !of 
course they must answer like other men.. Your X4ordships 
will find that Vinei^y under his title,. " Judges," expressly^ 
recognizes this distinction. The acts of the Judges of the 
superior Courts he divides into " Judicial" and ** extra- 
judicial 5" he then laysdbwn *^ ii) what cases other persops 
*• than Judges of the* Courts q{ JVestminster^ as Bisliap,pr 
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•* Sheriff, ishall be«aid to act ste Judges, t>r otily as minis- 
** ters ." Theste are hiy very trords ; anfl frdto tliem it is 
h& clear as day, tbat it tierer occutfed to Iriih, that the 
Judges of the Courts of Wettminster cc<ildactmmisterial- 
Jy. I would ask indeed oti principlie, to whom or to what 
!s Che Ldrd K3hief Justice ministerial ? I am answered, 
tb thto general JrarjKte^ of Jiistrce, but silrely that is little 
better thati a f>lay on words; fbr are not all his actldns, 
ihbse which dre niost notoriously Judicial, confessedly 
minjstctial to Justice? My Xords, it appears to me cjuite 
iflear, that the *C6ilst8tble who apprehended the Plaintiff 
'was the inihist^r, ahd the only minister in this Case j and 
that the Lord Chief Justite, ^exercising his judgment In 
Issuing liiS Warrattt, was iifeting in his Jndicial capacity. 
But, my Lords, even if I were to admit this drstinctioti, is 
^t ind^ixl^t, that fabld%ng a man to b^ilts a ministerial 
<act? i'find Ih Virier^ title ** Judicial,** ciirectly the con- 
"tilary. ^ A fecognizahcie*' says he, ** is a Judicial act ;'* 
. and he tSt^Ae argtimeht in the grand case of the Habeas 
'Cotpusia 2^ 157, id which thrs'prdposition seems to bet 
fidifiitteifl. Nofw, surelv, if taking a recognizance is a Ju- 
didal'^ctf *^ VL htdio^finfiori^^ $o is the determiiiiiig whe- 
thei', ittidef* till trircttmstandes, si man sball be held to bail 
)for ah imputed, misdemeanoi^. 

* JJy tords, I hft^e sriiiglit in t^ain through the w'hole 
iari^ df butbodks, and so T perceive has Mr, Perrin^ for 
afiyactionagaiii^a Jtudg6 6f the ^perior Courts, for any 
aCtCbat'hd na^ dotlfe cHhtr Judicial, or of such a nature, 
as is n6w • tsofntended is mihistferi^l. iTiis silejice of bur 
Tecdrds is mbre decisive, tMn any language they cotild 
spedlc. In Poole ahd &ixnpine^ Ltitwyche "938^ your Lord- 
ships -will fiiidtlife'Ca^es collected above ^20 in number, in 
VhichactioUs have been brought again^ Judges; but it is 
tt Kttle remarkable, that in every instance it is in the Case 
of an infeiibr JurisldictSon. To what is it to be imputed, 
' that' they e6tftaip ho exanxple of an action like the present f 
JiitA therefbite, 'when Mrl Pefrm 'argues tliis point, as if 
there'wei'e ho di^efence betweeti the Chief Justice and a 
ctnnmbn Justice df Vhe' peace, I must tell him, that it is a 
beg^ii^ of flie Whole question. The rule extracted from 
ftathese Cases, as applied to the inferior Tribunals, is, 



that when the inferior Court ba^ jurisdiction of the s^ib^effi 
matter, even if it exceeds the. Umits of that Juri^Klictio^ tQ 
any extent, no action lies against either Judge or qfficer ^ 
but where there is a defect of Jurisdiction, that is, when, 
they act in a matter not cognissable at all by tlieip, then^ 
botli Judge and officer are Jiable, Such is the principle 
cleai'ly laid down in the Marshahea CasOj^ 10 Co^e, 69, 
and in Poole and Gwynne^ JMtwyche 935, and 15Q5 j a.n4 
in the long list of Cases tliere r.eferrect to. Now, ^ven ad* 
mitting that this principle is applicable to the Jwdges of thg 
superior Courts, which however until proved, I ijfius^ 
be permitted to deny, I ask would it not bear us ou( in thi^ 
action ; for is it to be qqestioned for a moment, whetliejr 
the Chief Justice has Jurisdiction of the Peace ? 

And this, my Lr^rds, leads me to the second prppopitipiit 
in which I undertake to shew, that even if it were cpipp^-s 
tent to this Court to question the conduct of the Lord 
Chief Justice of Ireland^ you will find he ha&only e^er-j 
cised in his discretion, that power reposed in him by the 
Constitution ; in short, that he may hold any man to b^il, 
and answer for it to iione, but the King in Parliaments 
The nature of his high dfice, is best described in Lord 
Cok^s 4tth InstitiUe. I will first refer to wha]t he says of 
the Jurisdiction of the Court; 2dly, of the powers of tliQ 
Lord Chief Justice individually; and Sdly, rf what re- 
lates to the" persons of the Judges of the King^s Bench 
generally. Of the 1st he says, ith Inst. 7h — " This 
•* Court bath not only Jurisdiction to correct, errors in Ju- 
** diciai proceeding, but other errors and misdeipeanors 
** extra Judicial, tending to the breach of the Peace of 
** the King, or oppression of the subjects, or raising of 
•* faction, or debate, or controversy, or any other matter 
** of mis-government." Strong and emphatic is the desr 
cription, and wide the sphere of such Jurisdiction ; and 
within which, I think it would not be difficult to assign to 
the conduct of the Plaintiff its proper place, for which, tli^ 
Chief Justice did in fact apprehend him, if the argurrtent 
upon this second plea did indeed permit of such a discu^« 
sion. — And the Judges, he says, are — " CapitaleSy geiicr 
•* rhlcs, jierpetm, majores^ qiii omnium allomm cotrigere 
** tenentui' injuria^ et eirores'* Of the individua] autho- 

G 2 
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illy of the Chief Justice be telh us, that since the time 
of Edward Ist^ it is derived from tliesliort Writ. Know 
** ye, that we have appointed you our Chief Justice, to hold 
** plieas before us during our pleasure. But this Writ, * snys 
•* he,'' includes all that authorit^^, which was truly inlend- 
** ed to be granted tohhn, by the foimer letters patent''. 
— We raust then go back to these letters patent ; Coke sets 
tliem out at length, Wi Inst 74. — They may be thus trans- 
lated. ** The King to the Archbishops, Bishops, Abbots, 
*'* Priors, Earls, Barons, and all other faith ftill subjects 
•* of the Realm of England^ greeting. Whereas for our 
** own preservation, and the preservation of the trunquiili- 
** ty of our Kingdom, and for the administration of Jus- 
** tice to all, we have appointed bur beloved /%////? Bas" 
** settf Chief Justiciary o( England: we co^imand you, 
** that in all things which relate to the bflSce of the afore- 
** said Justiciary, and also to the preservation of the peace, 
** and of our Kingdom, ye attend upon him in the fullest 
** aianner." — 

Your Lordships will observe, that he is appoiiited for 
three purposes; that his office is not confined to the ad- 
miniistration of Justice, but is also specially appointed for 
the conservation of the peace ; and Coke goe^ on to say of 
the Justices of this Court genernlly ; that " they are the 
** sovereign Judges of Oi/er and Terminer^ gaol delivery* 
** and conservators oF the peace within the Realm." And 
your Lordships will find it in Bacon^s ahridgment^ title 
*< Justice of the Peace," citincr Dalian and Brooke, that 
the <' Lord Chancellor, Lord Iligh Steward, Lord Mar- 
*< shall f High Constable, and every Justice of the King's 
Bench had a general authority to keep the peace 
* throughout the Kingdom, and to award process, and to 
*< take recognizance." Bacon miglit have cited in iidJiti- 
on, the more venerable authority o\ Lambard's Eirtpiarchiay 
who exactly expresses the mode of this authority, ** every 
•* .Justice of the King^s Bench have closed in their offices, 
•* a credit for the conservation of the Peace." Your Lord- 
ships will observe the fqi'ce of the expression of ** having 
** this credit closed in their offices :" — Not derived under 
a seperate Commission, or as mere Justices of Peace; and 
Lambard, as if he were aware of the distinction attempted 
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• ' * 

by Mr. Peirin^ that tlieir cre<1it is confined tQ their acts 
locally in Court, adds lliis, as if on purpose to shew its 
iiitility ; '* The Justices of the Cominoji Pleas ^ and Barons 
•* of the Hjcchequcr^ be Conservators witliin particular 

places onIy> that is, ^vithin the limits of their respective. 

Courts ;" of course the Justices of the Ki/ii^^^ Bench 
bave this power beyond the precincts of their Court ; but 
of this more presently. In another passage of Lord CoTce^k 
\rarks2 Inst, 186, in his readings on the Statute of West^ 
minster the \st Chap, 15, llie object of which was to ascer- 
tain in what Cases thereafter men bhould be bailable — ^The 
Statuie havipg recited, *' forasmuch as before this time, 
'* it was not determined, what persons were replevisable 
** and wliich not, but only those which were taken for the 
" de^ith of a man, or by the commandment of the Kin«;, 
** or of his Justices, or for the forest." — Lord CoJce o\x 
tliesc woixls, *' by the Commandment of the Kiiig^" ac- 
knowledges the Law as hiid dowii by an antient Judge, . 
tliat ^'^ if the King commanded me to arrest a man, and 
** I do it, he shall have Ivis action for false imprisonment 
** against me, albeit he \yas in the King's presence." But 
let it not be siipposed that ^* a fortiori" the Chief Justice 
is under the same restraint ; on the contrary, the very 
reason, why the King cannot doit is, that his Judges can. 
Lord Coke proceeds to tell us*. — ^ Tlie King being a body 
** politic cannot command, except by inatter of record j 
** all matters of Judicature and proceedings in I^aw are 
** distributed to the Courts of Justice, anil the King doth 
** Judge by his Justices, and r«^gularly no man ought to 
** be attached by his body, but either by process of Law, 
** that is, by the King's Writs, or by indictment or law full 
«« Warrant," that is, my Lords, by the lawfull Warrant 
of his Judges. And Lord Coke seems to define whzit that . 
lawfull Warrant is, n\ his comment on the subsequent. 
words of the Statute, ** or the command of the Judges ;" 
this he explains briefly thus, " upon any case wiiercuf 
** they are Judges appearing to them. — 

• * 

My Lords, a volume of commentary could not have 

conveyed Lord Coke's opim'on more fully, than this short, 

but decisive sentence. From it we collect* that the Judges 

may arrest for any matter^ in which thc^ have Jurisdiction; 



( *6 ) 

tmd tliat their Judgment or opinico^ is to be their T^fe erf 
conduct: I say, within their JuTisdiction» that is, for the 
Comrnon Pleas and Exchequer within thor respective 
Courts, but for the Judges of the King's-Benck M over 
the kingdom. Thus Jjumhard and Lord Coke sceoi ulike 
to have Meen unconscious of Mr. Perriffs distinction, that 
the Judges of the Kin^s^Bench mn^t act Ipcally in Court. 
TineTj in his abridgment is, at leaft. of the contrary 
opiinion : Title Judges K " Some things/* says he, ** which 
*' a Judge doth act in his^ Chamber as a Judij^ of ^ A is 
** Courts are accounted as done in Coart 5 for it is in 
'• order to the proceedings in Court,** And it is a prfn- 
cfpte laid doxyp in a^ the books, th^t in, time of vacation^ 
a Judge of the Kin^sr Bench may hail cTen for, murder 
in his Chamber ; ana it was in Chamber that Lord Mohun 
was bailed by Lord HolL It was in vacation also, as 
appears by the Pleading, that Lord Cliief Justice Downes 
held the Plaintiff to bail. But Lord Chief Justice Hale 
i^ of all writers, most decisive on tliis point ; and the 
very act, which he selerts as an example of what the 
fhief Justice may do out of Court, is the very act of 
which the Plaintiff here complains. In the 2d yolnme oT 
the pleas of the Crown, Lord Hale sir^s, *^ I shall 
** not at large pursue the Jurisdictictin of this Court, 
♦* for it bath been donetQ Bay bands amply already; — 
** but I shall consider it with rehrtion only to the eapt- 
^^ tal proceedings^ namely treasons aiui fel^mies^ and 
•* that very briefly^ and therein — 1st. concerning the 
^* Juriscliction of the Court in this partictdav ; 2dly^ con- 
** cerning the power rf the Jud^s of this CoMrt, out of 
^ Court, in relation to matters oi crime or misdemeanQr.'* 
^nd after disposing of the l^t l^ead, he says y *^ now cqo* 
** cerning the Justices of the Kiv^ Bench^ they *re in 
'* their persons. Conservators of the Pbace throughout 
** En^itnd^ without any other Commission,*' [that is to say» 
out of Court] ** and any of them may issue out their 
Warrants for appretiending of a Malefactor, or for 
the surety of the Peacfe in any County of Bngkntd, 
** n^unely^ . to apprehend and bring him before in, Jujstice 
** of the Peace in the County, ^^hereheis apprehended.** 
Again ; ** the Chief Justice, or any one of the other 
*^ Judges iu that CdUrt^ may, by the custom of thai 
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«* Cotirt^ ore ieTim tc^mand the Tipstaff to prebend 
^^ ahy pei^n for matters of mfedemeanors relating to tfae 
** Court, or dth^r misdaneaxiors, and bring him before 
** bim ; and such arrest is justifiable without any other 
€« Wafratitj and iKrithdut shewing the cause/' Language 
cannot be more expressive than Lord Hal£*s oplniou oa 
this point* 

Unkss your Lordships are convinced, that he vfm 
totally mistaken, there is an end altogether to this case i 
but even, if your L<ordship\ should over-rule his authority 
and decide, thatVthe Chief Justice has .no such power as 
Lord Male so distinctly recognizes: still your Lordship's 
will have done nothing for the Plaintiff, unless your Lord- 
ship's shonld also decide for him, that he may questioa 
the excess of authority by a J^uc^e, in a matter of which 
he has Jurisdiction. And even if your Lordship's, in 
' opposition, as I humbly rely on it, to the whole current of 
authorities on this point,, should remove this additional 
impediment out of his way : still your Lordship's wOl have 
done nothing for the Plaintiff, unless you determine to 
apply that rule, hitherto confined to inferior tribunals^ 
now for the first time to a superior Judge, and he the 
highest in the land^ — And even if your Lordship's should 
do all this : still I do rely on it, you will have done no- 
thing for the PIxiintiff> unless your Lordship's should fur- 
.ther decide^ in disregard to whatever is most antient 
most veneraible and most decisive in our books, that ia 
sin action at Law, rather than by the King iii Parliament^ 
the<Jondu<^of a Judge of a Superior Court can be drawa 
ja quesdoa. 



l*m. RICHARD PENNEFATHER— My Lords, Tuesday, 
ih ^s €«se I am CbMsdi 4br the Defendant the Lord November, 
CtkM Juakse, ib hiftintam Xh^ Plea, and against the De- 10th, 1812. 
Wiiiren It twU be iiecessary for me, to draw your atten- Michaelmas 
ikftk to the I^eaditigs. The Deelaration states the Action Jp "*' 
tb bis, for a tiiespass and Mie imprisonment; and my 53d Geo. 3a 
CUettt'« Plea states, that tlie DeTendarH' was arrested > 5:c. 
iiri^ Mr. fekne/ather stated tht 2d Hea at length^ My • 
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Lords, I hikve to state, that such Pica has been put in V 
the Counsel for the Chief Justice, with the view of ascei:- 
taining the Privileges annexed to his high and dignifi^^I 
office. 1 thiuk it necessary so to «tale it, that the Cduxt 
may be quite disenibarrasscd frqm any personal feelings^ 
and from giving any weight to the Pleading, whicli it 
might derive from the Character and Learning of the 
Defendant. The Defence has been formed by his Counsel. 
It islbe Pleaduig of his Counsel ;— ra PJeading which they 
deem necessary ibr the due maintenance of his high office* 
and for the general and public weah With a due regafil 
to the character of the learned Defendant, his Counsel 
htive in the third Plea, set out at length on the Record, 
the informations upon which be acted. Such Pl^a has 
been pleaded, not with a view to justify him to your Lord- 
sliips; because they feel a confidence, that the Plea I have 
stated goes in full justiiication of the Defendant in poir.t 
of Law; but that the facts being put upon the Record, 
his conduct mny be preserved to, and appnoved of by 
future Ages. With that Plea, I trust your Lordships 
will have nothing to do ; for the Question for your Lord- 
ships consideration is, whether the facts stated in the 
second plea be such, as to justify the several acts of tres- 
pass, or rather the single act of trespass complained of 
in the Declaration. I say, that the Pica of his authority* 
as Chief Justice must bar the present Action. 

Most of the Authorities bearing upon this Case, were 
cited during, the Argument last Term. I will not fatigue 
the Court, by going through them at length ; but I think 
this principle is clearly deducible froni them: that, for wliat 
a Judge even in the lowest Court does, whilst actinsr 
in his judicial situation, and as Jadge in a matter over 
which he has jurisdiction and arising within it, no Action 
lies. Such a propo^tian cannot be controvfertodi^ Tho 
only Question that can arise, eve^ as to Judges of inferior 
and Hmitted jurisdiction is* was. it a matter arising within 
their jurisdictiou; but in thepf^sent Case no such Ques. 
tion can arise,^ because the jurisdiction of the Chief Justice 
of ihQKmg*S' Bench is not limited by space, but, reaches 
throughout' the c^itire 7*ealni of- IreUuuL Of tl^)ae Cases 
iited and so ably comrpented on last Term by Mn 



■Wsfer, 1 shall state twd or thrto* trf the ConrL Thb 
most remarkiiMe of them * is the ctfse' of Hamorid • ngtfinst 
ffooxf//, the Recorder. of JLofufan, reported in: Ist'JiiKL 
164. when the'case first came before the Court. * It was 
an Action of TresfMiBs against tlie Defendant, for commie- 
in^ the Ptaintiff for some misconduct* i^ a •hiror«*-«Tbe 
JiMlge was a Commissioner of Oyer and Terminer^ In 
'BushelTs case, reported in Vat^han 135. [for Bushell was 
' in the same predicament with Hamand] it had been de« 

• cided by the Coort, that the commitment was illegal ; 
and it was on that opinion of the Court in BushdTs case, 
that this action of Hamond was foonded. JXm^ff applied 

' fcr time to plead ; and then the Court declared their opi- 

- nion against the Action, viz : ** that no Action will lie 

"<< againn a Judge A^r a wrongful commitment, any more 

'** than for an erroneous judgment." And AOdns Justice 

' said, ** it nerer was imagined, that Justices of Of^ and 

'< Termhw and Goal Delivery could be questioned in 

** private actions, fer what they shoald do in execution of 

** their Office i for if the Law had been taken so, the 

. « Statute of 7 James^ Ck. 5. for Pleading the general issttl?^ 

*< would hare included them, as well as inferior Officers;" 

thereby talnng a manifbn distinction between Judges of 

Record, and Justices of the f^eace. The same case came 

on again in 2 Mod. S218. and is as follows. — To the Action 

which was (or false imprisonment, the Defendant pleads 

' specially ; and the substance of bis Plea wra, *^ that there 

' ^ was a commission of ^ Ojfer and ' Terminer^ directed to 

' ** them &c. and that before him and the other Com- 

<' missioners, Mr. Penn and Mr. Mead two preaches, 

*< were indicted for being tit a conventicle* to which ior 

*^ dictment they pleaded, not guilty; and this was to be 

>^* tried by a Juiy, whereof the PiaimifF wai one; and 

^^ that after the Witnesses were sworn and examined in 

" ^' the <!au$ie. he and his fellowt found the prisoners not 

*^ guilty, whereby they wereacqokted ; et fuia the Plain* 

^< riff imle :se geutrit^ in' accfaitting ihem both against 

<* the direction of the Court, in matter of Law,, and 

^ against phiin evidence^ the Defendant and the other 

• *< Convmissiiiners then on the fienek fided the Jui^ iO 
^< mifrks a uiecei 4UMi for. aeo^piymeot. committed ^them 
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^ lb NatgUeJ' Aftd to 'th« Fka, ibe VUkHtW did net 
IS here Donnn-^ b«t rcpiM >* i2r injm< ma prapnaiT 
MMiA the DdeodAnt Deinanred And S^ijdii^ GowifisaiKv 
iot the Defendeat said, fac.adinkted tbot *^ a Judge caq- 
^* not fine a JhsnH*^ ^ if he do* no action will lie ag;ai<i«t 
^ him ^ ^ doing | fa^oanae it id done as a Jiul^ ;" and be 
cites the aitthonries. ^^ But the Couft tdd him, that he 
^ tided not labour that point ) but desired to hear the argi2« 
*^ meat cm the other «id6, what could be said for the Piain- 
** tiff." And, my Lord's^ we find that Nrandigme^ Serjeant 
who at^ed on the other licle cootendod, that it wa9 an 
ocbra^jodtcBd. act, admitting the reasoning of the other 
Mde^ namely : << Beeaase the King himtelf is de jme la 
** do justice to his subjects ; and because he cannot dif- 
^ tribute it himself to all )x^rBons, he doth thenefore de- 
le^te his power to his Judges ; and if they misbeba^w 
themselves., the King hijaaself shall calUh^n toaccMnt, 
and no other person." But theb it>a6 contended, that 
~ that act, not bebig watranted by the Commission, was not 
Ae act of a Judge 9it all. The opinion of the Court was, 
^ that the bmging of this Action was a greater offenre, 
<< tiban the fining if the Plaintiff and comniHting him 
«< for non-^yfiHnit $ and that it was a bold attempt both 
c« against the Gkyvrrnmenl and .Justice in genevaU^' 

It is vmiecessary for me iof^ throu^ the Cases reported 

In the hooka, of actions agaiaat inferior Judges ;h^but I 

tiei^ state distinctly, that there h not on vecord^ a single 

i«stiuiee of ait action isroi^fat against a Judge of the supe- 

9ior Cooirts* In the case of ddostyn a Ftbrigas m Cwper 

»71^ Xjord Mang/SM 9ays^ ^* af Ian iaetioa be brought 

«< against a Judge of Reccurd fer an act done by him in 

** h» Judiriiil icapacity, be may |ilead that be did it as 

' *< Jodge of Recotd, asid that will be a complete Jostifice- 

^ t}on."--Tbe «ame pceitam m in 18 Qi. p. 2»^ Ftqyd tt 

I ' Barktlt ^ and &e doohrina yon wiUfind followed up, even 

^' in the Case of an action against the Sheriff as* a retnmiag 

Reported ' Officer^ in the case of Barfuodidm a Some^ a Sh^ff'of 

2Lev.lI4l ^Sitffolk.' That was. an acticn on the case for maliciously 

ILutw«89. tnidting a douUe letvns^ lo drpnhir the PliEihuiff of his 

•Hilt In the Housojof CoaMoons.; and filthougfa the Plam- . 

tiff had Judgment in the ISn^^ Benchy yet on a ^Vrlt 
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©f Error to tlie Excheqner chamber, tlid Judgment wat 
reversed, and the reversal affirmed in the House of Lords j' 
and the reason why it was reversed was, because the 
SberiiFwas considered as having acted as Judge in the 
inakingtbe ret^im. Tbut detei-mination probably gave 
rise to the Statute of William 5, giving an actioii in 
such case against the Sheriff, for maliciously milking a 
false or double return ; ,and since the passing of which, 
the famous case of AsKbt/ and White was decided, and the 2nd, Lord 
Cotirt did say, «* that if the Sheriff was not acting as Ray. 938. 
** Judge the action would He;" 'it was for rejecting 
a vote. — But then it was considered* with some diiFerence 
of opinion, that the Sheriff was Ministerial and botind to ' 
execute the Writ. The next case I shall trouble you ^ith 
is that of Millet* and Seare in 2 Blackstone^ 114L It was 
an action of Trespass against three Commissioners of Bank- 
ruptcy, for committing the Plaintiff for not answering a 
question;' — and the Judgment by Lord Chief Justice 
De Gr^,'' which you will find in page 1144-5, is in my 
mind highly material: ** But jt is said, that no action 
•' will lie against pei^fms acting in a Judicial capacity : 
** let us see how far this general position is lyarrauted by 
** Law. First it is argued, that the Judges m. the King's 
** superior Courts of Justice, are not liable to answer per- * 
** sonaliy for their errors in Judgment ; and this i;K)t so 
•* much for the sake of the Judges, as of the smtors^ tbem- 
•f selves. Secondly, the like m Courts of general ^uris- 
**• diction, as Goal delivery &;c. Thirdly, in Courts of 
** S}iecial and Limited Jurisdiction having power to hear 
** and determine, a distinction must be made. While 
*' acting within the line of their Audiorit},*l!hey arepro- 
" tected,^ as to errors in Judgment ^ otiierwise they are 
** not protected;** and he gives the authorities, and then 
says, ** thus much of Courts. The case is strongei^, when 
*^ applied to single ^Magistrates, having or not haying 
** Jurisdiction. In all cases where protection is given to^ « 

" the Judge giving an erroneous Judgment, he must be 
" acting as Judge.— The protection in regard to the su- ' 
*^ perior Courts, is absolute and universal; with respect 
** to the inferior^ it is only while they act within tniir ' 
«' Jurisdiction." 
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Th» Case^ my Lords, I take to be valuable, not only 
«» recognizing the pdociple which indeed is established in 
all the other Cases, that np action will lie against a Judge , 
of a . superior Court of record, for what he does as a 
Judge ; but as making the distitictioa between the Judges 
of the superior Courts and the Judges of the inferior 
Courts, who must shew not only that they acted as Judges* 
biit that the subject matter lay within their Jurisdiction.— 
The Case of Sii^lon v. Joh/istone 1 Ta-m rep. 493 I re- 
fer to, noit owy for the Judgment of the Court on the 
particular matter before tbetfi; but for the general reason- 
ing and admitted principles, which you will And in it. — It 
was argued at considerable length at both stdcs.-^It was ai\ 
Action on the Case brought in the Court of Exchequer by . 
Mr. Sutton as a Captain in the Navy again$^ Captain 
Johnstone who commanded a division of his Majesty's fleet, 
for maliciously and without probable cause, accusing hiax 
of disobedience of orders, and suspending him Irom hia . 
office as Captain, and putting him under an arrest, and 
bringing him to a Court Martial, and keeping him under 
arrest and suspensipn. for, along time. — There was a ver- 
dict for the Plaintiff ai|d .^6^000 damages. — A Motion - 
was made in Arrest of Judgmentf and it was refused: the 
Judges holding that the Actiop was maintainable. You 
will 6ud the Judgm(?nt of Baron iljpe in page 502.* He 
there says, *' Jt is objected in Arrest of Judgment, thfit 
*' na Action for a malicious prosecution will lie ipr a subor«^ 
<< dinate ofiScer agi^iost the Commander of a Squadron, 
,<* for improper conduct while under his Command; or 
♦^ as put by one of the Counsel, no Action lies for a su.* 
*^ bordinate officer against his superior officer, fpr an act 
*♦ done in the course of discipline, and under powers in- 
** cident to his situation." He then says, *• These propo-.. 
*\ sitions have been sup})(vted by ai^iip^ents drawn from 
*< the analogy the Caae is supposed to bear to the Case • 
** of Judges, Jurors, tfce King's Attorney^General in 
** respect of his power to file infornlations EtX-offlciOy and 
*< froip general principles of public policy ahd convenience.'' 
And agaip bj^says, <^ In the Cases alluded to of Judges 
^^ apd Jurors, it canpot apply: because the law gives 
<< faith aud credence to what they do } and tt)erefore ^q^e. 
<^^ must always, in what they do, be cause for it ; and 
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" there seVercan be malice in what they do.*' Agtin^ 

«,* Tlie presumption of Law is, that Judgtb and Jurora. 
*' do iioiliiAig causelessly and maliciously.' lie then pro-- 
ceeds aiui concludesy <^ that the coniujanding officer was 
*^ iipL ia that feituation, which h^d tlmt particular protec- 
** tion/' However, a Writ of Error was ^brought ia the 
Ijschequer Cliamber, and the Case was there re-aigued. 
belbre the Chief Justices Lord Maiis/idd ajid Lord Lough-' 
borough. You will find the arguments iox the PlaintilF 
in error in /^o^^ 511-12. ** The Plaintiff's Case rests on^ 
** tlie nm^kim, that there is no wrong without a remedy : 
but this though generally is not univer&ally true, there 
are a variety of Ca§es in which it doefr not apply. 1 ho 
principle ot all auch Cases is, . that Uie Law wouki ra* 
** ther sufier a private nuschief than a public inconve* 
*' nience." /\nd again in page 517. *' It is perfectly. 
*^ clear, that whatever damages may be sustaiiud by tha 
^* vvronghill and malicious act of a Judge, or GraiKi^ or 
'* Petit-Juror acting as such, the party injured cannot 
** recover a pecuniary compensation tor the wrong sus« 
*-* tained — And so in ^11 Crises where the civil injury amounts 

V to a lelony. Every crime includes a pdvate injury ^ eveiy 
'* public ohence involves a private wrong $ but tiie atone- 
^' ment in such Case^ must be to the public^ and the ivk* 
^* dividual is without any civil redress." The Arguments 
for the Defendant in error are in page 029$ and in pnge 
534, you will find these words ; ^' It has been contended, 
** that tlie Action cannot be supported on account of tlie 
«^ dangerous consequences to the public, and by analogy 
*< to other Cases" — And again, •* The supposed analogioft 

V are the superior Judges of the Kealm ; grand Jurors 
<< finding indictments ; petty Jurors trying them $ ainl 
♦* the dttorney^Gejieral prosecuting ^^r-g^'c/io lor the Cro^v ii* 
^^ But tiie principle contended for, only protects the Judg^l^ 
*• of the King'j) Courts of record. The principle is obvious 
«* with res|iect to them ; there is no Court equal to the trial 
^^ of the superior Judges of t}ie Realm, tor acts done in 
** Judicature."— The reasons of the two . Chief Justices 
for difiering with the Court of Exchequer site given at tlje 
close of the report rauil it was held that the Action w«» 
not maintoinublj.— 



( 54 J 

ThrsCas?, I tirot, ftilty recogoizes thepriticiple, which 
iro Jadge or Lawyer has d(nibted for the last Century : 
that no Action i*ill Ire against a Judge. And it is right 
txtd proper, my Lords, that such protection should be 
l*iveotcr the Judges, who are called on by their duty to 
Judge between man and mail, in every place, on every 
ftufcgect, in a variety of instances ; — but if ^ Judge was to 
ht assailable for every mistake in Judgment, for every 
wrong supposed to be committed, how invariabfy would 
the angry passions of disappointed suitors burst forth in 
Actions against the Judge, whom they would exclaim 
against as having injured thera. And therefore it is, that 
the protection feaffordetl to the Judge, and the officers of 
the Coart;; — to the officers, as long as they act within the 
scope- of thdr authority ; — ^to the Judges of the inferior 
Courts, as lortfjf as they act not only as Judges, but with- 
ki' the limits of their Jurisdictk)!!, which if they exceed, 
thAy are not only responsible to the public in an Action,, 
but are amenable to the Justices of the Court of King's 
Bench ; but the Judges of the Court ^f Ki?ig*i Bench who 
ftaise Jurisdiction throughout the Realm, are not answer- 
a*bl^ibr any errors of Judgment, for any wrong done as 
Judges, to^ the party injured— They are answerable as 
Judges, or>ly to the high Court of Pkrliament. — There the 
Kttbject will meet redress. But that La'w, with which they 
are intrusted for the pubKe weal, which commands their 
ipetemhince on all ciccasions, in 'every district of the land,^ 
that Law will not allow them to be han-assed by any fan- 
cied hijn»£»d witor, who would drag them before some other * 
^ibunaL— *Sucfa, says the Law, would tend to the scandal 
and disgrace o^^rfte Judge, tfnd the most pure6f heart could 
MOt esca}»; ITris is a» position of I-.aw, which I trust caii'i 
not be disputed — It nevei^ has been, and I hope it never 
will ;, b^au*^eit is founded upon principksof public policy 
and cfMiTensence, upon a manifestly just and imperitive 
Becesi»ty. 



. • 



It hs» been feaitf, that th<?tfe is no wrong without a remedy, 
—It is « true Ru<l g!f-iit*rsil, hut not an universal proposi- 
tion in the Low ef ilftgkifid.^Vh&re.i^ also a higlier and 
a more important maxim, to which it must bendr that 
tUe Law will rather endure & pirivate wrong, than a public 
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bccpre&ionce f*->fl]i^ whilst tite p^icy of i}ie I»w pro* 

tects the person 'of the Judge* the party imist'SttbiatCta 

the inconvenieoce, or resort to the parliamest tor i!sedr^B»* 

Where injuries are done amounting to felony, no. 4Ktio9i 

is uiaintadnable for theni) at least until after the iriai cf 

the offi*nder ; because the public Justice of the Comttry 

requires reparatioi^ to the public in another way. So 

ihe common Law cS Midland tioes not give reparation fior 

injuriqs in the case of ships wrougfully detained ai Sea**-^ 

In the case of Le Caux a Ed^n^ Douglas 195. which waa 

an action for trespass and false unprisonmejit again^ tli^e 

Defendant, for a wrongful detention at Sea^ it appeared 

tliat the Vessel had been wrongfully seized^ and thoq^ 

released by the sent^oe of the Court of Admiralty, emX 

restitution awarded^ yet no action lay at the suit of de 

passengers who were detained ; and the Court said, tfaiKt 

ibe matter was cognizable in another place, and that th«gr 

would not entertain the action* Other instances of a )ake 

kind might be put, to further illustrate the position I ha^s 

laid down* So far I have argued, assumfng that the act 

oi the Chief Justice was a Judicial act — an act dpne by 

him in his capacity of Judge, — And I will ask your Lord* 

'.ships if I have gone too tar in making that assumption, 

when I have called your attention particularly to the langua^ 

oftheplea. Itstatesthe Defendimt^sappointmentasChief Juii* 

tjce^. ^* his issuing his Wari^aat asauch Cfairf Justice, ao^l 

commanding thereby the arrest of the Plaintifi', fox the 

pufpose c^ being brought before him [the Chief Justicef 

or any of tlie Justices of the Court ok' King's Bench f**-^' 

To this Flea there is no. replication, but the Plaintift* bee* 

Demun'edi so that thereby the fects charged in it, ii' 

i^gaUv ^nd.pVpperly pleaded, are adoiitt^. My l^eaxttiyi 

friend Mr« Pernv,^ aw«i^ of thia part of >tbe case, aft! 

the way in. whiclt itwmijght ,be ar^e(} for the Defendant' 

-sttggfdsted thi$t this was matter of Law, not fact ; namely 

vWhetbex Ihe act was done as Chief Jusiice, or. noti J! 

admit, that what he aiay L«v^ully do as sud), is maUer of 

JLiWj huft whether he a«;ted as JiH)^,- '^ colQrs <^cii^ 

, ". virMe officii^" h matter of face ; if it be. an ict at al|, 

i^blcji he might have done a» Chi^f Justice* . Such is ^he 

rule of pkadifig in cases of this sort. Xhe capacity ia 

vtbi<h:a maa «€!t»*-Hbi9 way in whjch b# .,a^%-raud i^ 
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edfovLT tlioreof, w matter -df feet. — It Is tAM€t of tatr^ 
trhether he acts legally ^ — or might so act In tbii^t ^acity, 
and this is the only question here now- on the pleading; 
fdr the Demurrer admits the fact, that he acted ds Judge.^ 
They have not, as in the case of Hamond and HffmeU^ 
te[i\\eA afid traversed the feet i although they have dbne sa 
to the. third {>lea put in by th^ Chief Jostice. — I will call 
your attention to the constant course of pleading, in actions 
of Slander : — as for words spoken of a man in any capa* 
city, the averment is, that the words were spoken of bim 
as a trader, or in any other particular way, — and that is 
ft sufficient averment^ and if not traversed is admitted. 
In fFi7/^5'5^ Reports in the case of Eaton 2LXid Soidkby 15 !• 
in replevin, y'* the ftaintifF pleads in bar to the avowry, 
*' that the said Gemge SandetSy having been possessed of 
*' the said plac^, in which and so forth, as tenant at 
«* will to the said Robert [the Defendant.]'* The only 
questiort in the ease was, whether the manner of stating 
* George Sanders as tenant at will, was a sufficient aver- 
ment of the fact ; and the Court decided it was^ and g&re 
Judj2:ment for the Pkintiff* 

I 

My Lords, for- the sirpport of this fnost unusual 
Action, there is not a precedent in the books ; — the 
novelty of which, according to Judge BttHer^ ought 
to be a most decisive argument against it< — He says in 
Douglas 602, ** an universal silence in WestminUer Hatl^ 
on a subject whigh so frequently gives occasion tot 
litigation, is a strong argument to prote, that Ho such 
** Action can bo sustained." This is the opinion of Mr. 
jfustice Butler ; but it is not his opinion alond. You will 
^find It the opinion of Justice Pawys in ^ Lord Ra^ 944'« 
The Case of AMy v. Whttey an Action against a Sheriff 
ferrefosing a Vote; Justice Pawj^s says*, *^ This action ts 
«• primse impressionis Sfc.** and as an authority for bis po- 
sition, be cites Littletan sect. 108,. who uses the same 
argmnent to prove, that no dction lay upon the Statute of 
Merion ; and therefore the opinion of Mr* J'usKiee fiidler^ 
'\» not only founded on that learned Judge's good sense and 
understanding of the Law f bfit is foniiied by one^^f ' the 
oldest aVid wisest authorities in oilr JLarw booksL My 
Lords, let me tall your attention U>the i^atoife and duties 
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cif that b^h find ^nffi^ officii. Vdu tnll ^i, tb&t it 
has particularly inherent ih it, a ponder of awarding piro^' 
c^j and compeiliDg the appearance of atiy offender ;' 
aiid that such power i^ exercis^ by hiiii a^ Ji^^dge, and in 
no other capacity ; that hfe does it, not as a Justice of thfe 
peate, but as a d}stinct> original quality of his office. 
And further give me leave to say, that the assumption cnar 
the other side, that he doed this act in the capacity di tk 
Justice of the peace, is not to be fotind in any book o€ 
Law on the subject ; and is h position, only to be found 
on the other side in argument. The Chief Justice had> 
as iticjcient tb his office, certain powers which a Justice of 
the peace may execute | he has certain powers, which a 
Justice of the peace is re<|aired to execute ; but they are 
inherent m, and flowing. out of hi» office as Chief Justice 
only, and not by virtue of any special or sq>arafe Comniis^ 
sion — The office of Chief Jiistice is recognized in oiUf 
oldest Law bookS| and happily for the country it is ftilly» 
explicitly, and clearly ascertained. — ^Lord Coke in his ^A 
iutitute page 70 cites Bructon^ and speaking of the Judged, 
of the Kif^s Beneh^ statea themf to be» <* CapiialeSf g&^ 
*< nerateSf perpetut^ et mtfores a latere regis residenteSf j6i 
** omnium dfiortoH eorrigere tenentiarir^urias, ei errorei^ 
and in page 75 he explains the meaning of Uiose seirerdl 
terms. ^« They are tailed \st. CapHales; ix^ rtspecX of theii^ 
^ supreme Juriidietiott^ ^mi. Oerteralesp in inspect of thelf 
^ general Jurisdiction throughout all lErt^land^ 8rd. Per^ 
^ petuiy for that the^ bc^ht not to be removec^ without 
just cause, 4th. MajovesutaUre regis residenieSf for theit 
hohor kad safety &c. '&C; H^ al^ speaka of the Qii^ 
Justice of Ireland^ as having the siftme authority as iU 
'EnglaruU » • 

•- . ' '.''•''• 

My LoMg, I wiU hef^Wdd to ^at ^fEimari C6& 
^ys, what My. Justice Utack^tene states in bis commen* 
paries 3 vol. 41. «• The CbUft 6f Kit^s Bench is th4 
V supreme Court of Common Law in the Kingdom^ 
*•* consisting of a Chief and three puisne Judges, who ati^ 
^^ by tfaieir dffice the sovereign c6nservators of the Peac^» 
^< and superior C6t*oners (af the land." And so in iMm^ 
hard's MirenarchiOj jte^ 14 aad IS, ^^ £m^, JutiCica <S 
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^ iktK^$ Ikn^ have Cdos^ in bis ofBceJ a credit 
*S. for the preservatipn of the Peace oVer all the realm, 
*f and may award precepts, and take reoognizanee for tbe« 
** peace over the realm ; the other Judges within their 
<i county,^ so that pe seems to take a distinction between 
Uie powers of the Court of King's Beneh^ and those of the 
Court of Common-PleaSf as if the latter were more limited ; 
and V he has this old expression, that they had those high 
powers " closed'' that is enclosed in their office) for the 
preservation of the Peace ; - " closed,? a forceablet strong, 
and most ^pt cxpressjcxi.— Ha/^ has these words in his 
?d pleas of the Crowp. ** Npw, cpncerning the Justices 
** of the King^s Benefit th^ ar^f in thcar persons^ 
fV conservators of ,the P^«Hve throughput Englandi 
•* withicnit itny other comnliission j . ahd any of them may 
** issu€i jout their Warrant, for apprehending of a 
♦* m^Ie&ctor, or for surety of the Peace in any county 
V. ii* £»g/a«d/ namely^ to apprehend and bring hinx; 
♦^.before a Justice of Peace in the county, where he is* 
}* apprehnnded ; Qud this Warrant is dii'wted under theiv 
M hand and seal, to SherifR,. Constables, and oth^r 
CWaScers. Each Judge of th^t Court hath a Tipstaff 
attending him, bdng a, deputy of the Marshall, for 
<f :tbQ^xecuti(m of bis office in that special service; and 
<Vtbe Chief J^^tice, or any one of the other Judges of 
^* Uiat ^urt may, by the. custom of tlmt Court,, ^wv 
«< tenus, comotdndjthe^ipstaff tp approheod any pep- 
**. spnfo^* matters pf misdemeaiior relatii^ to the Court 

V or other ifiisd^iGeanors,,^ and bring him before him j 
•f apd such AiTest is. justifiable, without any other War- 
«< rant, and withput shewing the qaiise-" And again, 
in the fst vol. of that work, page i586. " The Chief 
*< Justice, or other Justices of the King's Bench may 
IVoomm^, ore teaus, theiManrtiril, orany^of his dqju- 
« ties, commonly caUed Tipstaft, to Artre^ any person ; 
<* and such command is a good justification in false impri*. 
<«.sonm^t brought,, ^Ithoi^ firsts It. be not in writings 
JVand secondly, though no enet^ is expressed in the com- 

V mancL; Lord Chief Justice J^aZ^, thus stating the Law, 
cites the case of Throgmorion a Alien 2nd Solids abridge 
iBOit 558. titlo tcespasji Q. 9,. 5* ihat was an action oC 
" trespass and false imprisQnment, brought against the 
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«* Tipstaff of the King's Bench. The Tipstaff justified a» 
** servant to the Marshall, and appointed by him to 
** execute the commands of the Chief Justice of the Kzn^i 
** Bench for the time being ; and that the Chief Justice 
** commanded him to take the Plaintiff, and him safely 
•* keep &c. to answer &c. by force of vliich Warrant 
*^ he took the Plaintiff; and that ivas a good justification, 
•• though the Warrant was by parole/' And yom: 
Lordships see^ that it states a Warrant from the Chief 
Justice ^ be a Justification in trei^ss^ without stating, 
there was any information* 

• * — 

• 

It has been argued on the other side, that this case is 
not conclusive for the Chief Justice ; for that there, the 
Tipstaff having arrested a' man by the command of the 
Judge, was obliged to obey, although tjie command was, 
not justifiable, in itself. But admitting for a moment that 
tliis distinction may be taken, and that tliere may be 
cases where the officer is justified and vet .the person wha 

Sye the command could not be defended ;' and admitting 
at even such a case is maintainable by the case, in WillesV 
reports mentioned by Mr. Perrin^ though contrary to 
the celebrated argument of Justice Fowell, in the ,case of. 
Gwi/nnej and Poole,, Lut. 1593; yet, my Lords, up 
such distinction is to be found, with respect to a Judge of 
the Kin^s Bench, It refers, (if it be Law) to cases of 
Judges of inferior jurisdiction. The case of Ihrogmorton 
a Atlefi^ in terms, makes no such distinction. Lord Hale 
lays down the Law broadly, as I have stated it; and 
agreeable to his high authority I defend the action on 
this plea, not thinking it necessary to shew, tliat. the 
command of the Lord .Chief Justice is right ; not thinking 
it necesstary to examine into his commands, as to what 
he does as a Jddge ; because I say, this Court cannot eu« 
quire into it ; but standing on the broad principle, that 
what he has done, has been done by him as a Judge, 
in a matter wherein he has Jmisdiction ; that he can issue 
his Warrants, as such ; that the issuing of it is inci- 
dent to his office ; and that as such) he has acted in bis 
high and exalted character of Lord Chief Justice. — But 
the Case of Throgmortoii and Mien shews, w^at indeed 

12 
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li.lilSl». oomJjdentiiMi of the cane itself ^would evince^ tlii^i; 
llie Case mentioned of Groenvelt v. Burwell in 1 Salk. 39Q» 
madia Lord Raymond 230, and relied on by Mr. Perrin^ 
does not touch or affect tliis question. — That was a Cas^ 
of trespass against the. censors of the College of Physi-s 
cians. The determination was with the Deiendai^t. It 
was cited for some expressions in it. TTte words of th^ 
Court relied on are these: *' If a Constable comniit ^ 
<• man for a breach of the peacei whc*i there was no 
*' breach of the peace** if a Constable^ observe^ 
fbatisy an inferior officer, '< that may be traversed ^ for he 
H istiot a Judge;" and then the woid« next used are 
•8 if to m^t any objection to the character of the act ; 
and it says,. <* nor does he act by Judicial authority, tho' 
^ he has a poWer to commit ; for he does not commit for 
^* punishment, but for safe custody." And from these 
exprettiions Mr. Perrrn would argue, that a commitment 
by a Judge for safe <;u$tody was a commitment, the circum*- 
stances of which were inquirable into, contrary to the 
positions to be found in the several books, and to the ex* 
jpress determination in Throgmorion and Allen. But ia 
met the ca«e answers itself, for the special reason given is» 
** For he is not a Judge, nor does he act by Judicial an- 
** thority." Now as tt> the argument, that a Justice of 
the peace could not issue a Warrant 'till indictment, 
fburfd ; although something of that is to be found in Lord. 
Coke ; in the first place, it applies only to Justices of the 
peace ; and next, it is a position denied by aU the late 
authorities. Lord Hale in his first vol. page 579 says, 
** Justices of Peace may also issue their Warrants with- 
'' in the cognizance of the sessions of the Peace, and 
** bind them over to appear at tlie sessions ; and this, tho* 
** the offender be not yet indicted." So also in 2 ffaxi 
chap* 13 5^^. 11. ** For in as much as it seems to be 
'* constant and allowed practice of late .to make out Wa. 
** rants on the suspicion of felony, before any indictm^ent . 
** hath been found against the person suspected." And 
I^ton 1 17 is to the same effect. The same is laid down in 
6 Mod* in an anonymous case thus : ^* formerly indeed 
'^ none could be taken up fer a misdemeanor, until in- 
^' dietment found ; but now the practice oyer sMEnglandh 
<< otherwise $" and, so in 4 Bkuikstone 287. t do not think 
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^Isvo necessary to tbeai^oment) but I mcfiitioii U mor^ig 

as it has beon thrown out; for if- the Chief Justice he4 
^Jurisdiction of the matter^ iii» exercisftig his Judgment 
erroneously would coiuc to the same things the panj 
could nf>t Jtiave an action 4[^;ains&hixa for 4C|ch error iu 
Judgnient. 

• * 

So ^, 1 think, I have gone to shew, that tlie Chief 
Justice has pciwer to commit $ and that he caiuiot <9oinmi| 
in any other capacity than as Jud^e, is manifest, — ^He ha« 
no sG|?arate commission — His auihority ^o commit is de- 
rived from his patent-^His poWers are closed in his x^flice — ^ 
)Me derives his aulhoriity fnun that office, and from nothing 
else.' But it is objeded, that it is an act done out of Courts 
tmd that no Judge^ for any thing done o^ the Judicial 
seat, has that protection which the Law gives to the othei? 
ficte of the Judge ; that the moment he leaves tlte Court, 
lie is divested of his character as J)adge} and that evenf 
thing done out of Court, is done, either as a Common 
Magistrate, or an ordinary individual. But ^is the^e not 
the same reason, why he should be protected in the one 
Case, as the other ? If in the ot^ Case he acts at the 
commencement^ in 4he other he acts during the progress,, 
or at the determination of u, Suit : for is not the avv^ard of 
process, to bring in a party to stand his trial at the prosc^ 
cution of the Crown, the commenceinent of the Suit? 
And as such, ooe of those acts, which ^ Ju<%e a^ such 
is impowered to do. Is it not completely analogous to 
proceedings in civil Cases? To the arroiting or holding 
to bail in a Case between party and party ; and the holding 
to bail in a civil Suit is, I beliei^e, a Judidal act. In or^ 
dinaiy Cases of contracts the party is held to bail by tlie 
common order of the Court, widiout any ejq)res6 inters 
fercnce of the Judj^ ; but in the Case of torts, where 
it is of such a nature, that in the opinion of the Judge 
tli&persoti guilty ought to give seciirity lor his appearance, 
]£ is the invariable course of the Courts to make an order to 
that efiect.-^The Ca^ oiJiaU is ^miliar to your Lordshi]>s. 
][ am not an advocate for every exercise of that power~It 
may be abused ; and there have been loud complaints that 
il was so. But vihenJiaU at one time, in this country -were 
corjpied to a deplorable excess, yet wail it ever thought ot\ 



{ ^62 .) 

to bring aii iicfidil against tbe%Tu(Tge forissd'nt those JCafsy 
when aucfi a measure would have been resoitetl lo, if it 
iras maintainable ? DKl the learned and able Gent|en>ef^ 
who bruughl forward the motion on tlie subject in the 
House of Commons^ think .an action was tfiaintainable 
against the Chief Justfce ? Nov my Lords, they were 
»atisfted> that the awarding of a >fa/ was the act of u Judge 
as such ; ami what is a ^f, but a process out of Court 
by a single Judge> to bring the party into Court ? The 
words are ** irpon reading the affidavit of A. B, let a 
Writ issue" — If an action was maintahiaHe in such Cases, 
every Judge should keep the affidavits o«i which he act^, 
for hi» own Justification — To keep them as lys defence, 
and justify like a common Magistrate, Are you to have 
your filazers, to keep those affidavits filed as your security 
i^inst action ? Is that ever done ? Those affidavits arc^ 
^ivett to the party — Are gone — Are lost — And then sq 
would the Juc^e's defence ? If you were answerable in an 
action, for making that order, you Are a prmcipal in th^ 
trespass I You must look for your defence in the affidavit, 
probably lost 3 you must .<ubmit to another Court ; and 
then, you, lUo Jud^e of a supreme Cojrn't, acting as Judge, 
are made resfionsible to the Judge oi another Court of 
equal, possibly of inferior Jurisdiction f And is^ that Case 
different from the awarding of process, in this I The 
Warrant of the Chief Justice recites, that informationa 
liad been lodged $ and then directa the process to issue, 
to bring the 6ffi?nder to Justice — It is no matter, whether 
th6 PLiiniiiF be guilty or not — I care not whether he haa 
cpminltted a crhiie or not — The Chief Justice thought that 
an accusaticHi of a crime, for which the party ougnt to be 
^estiKl^ w.i made. He has decided so ; and you must 
take Uis Warrant as de^^isive of the fact, that he bad* ground 
whereon to act, in the same manner as^ your Lcmlships 
wouki jud^e upon llie order in the ease of a. Fiat.. Am I 
going too tar in saying, that such a deeision of a Judge 
ill a civil suit, is a judicial act i^ Is it necessary to state 
uuthoi'itics for that ? It is so laid dovrn in 1 Mad. page 2. 
*:* Moved in Batterv, that the party might "be held ta 
** s()0Giai bail, but denied. Tw^sden^ Justice, follow the 
** course o^* the Court." So also in Siderjtn 276. ** Spe- 
** ual buii ordered ifta cas^ of great Batterj'und MailKiir.'*^ 



80 riso' in CbmSerid^k 57. l^elkm and Dadby^ *^ becftose 
^* the Battery appeared to be fouU it was moVed for spe^ 
*** cial bail, and granted/' i- Blae. Smith a Ftxuter 
** Motion to lesson special bail, ordered by ifilr. Justice 
<* Foster out of Coint 1 motion re&sed." 

I mention those cases faerdy to sadsfy your LordshJpSt 
that the awarding of bail in civil cases, and the orders 'cf 
a Judge for that ptir|xwe in chamber, are jmUcial actt^ 
and acknowledged, at >iea8t siiioe Wilkes's case, to be the 
Law of the IsUid ; and aldiough, my Lords,' I ad»ttt 
chat in cases of slander aboses have been committed, and 
special bail has been insisted .apon, beyond what reasona* 
able men would award; yet the exercise <»F the powei% 
though improperly alMised, faas been always eonsidered a 
judicial act ; and therefore no lurtion has erer been brought* 
for even the abuse of it, because^ it - wais done: as ' Judge 1 
but the party was complained of before that tribunal^ 
competent to correct the errors and mistakes, or the wilt* 
ful default of the Judge, and to. remun^ate the subject, 
judging upon the feets and circumatatices ^of the case. 
Then, my Lords, we say, tliatthep issuing- of this process, 
was the same as the awarding that. Is 4t not so) In a 
civil case, the Judge directs the (MScer to issue the Writ, 
The Order directing the Writ is the Ofiieer's justification* 
In criminat ci»es, for the securing the oftenders, list tlie 
malefactor should escape, the Judge awards and makes 
cmt the Process, and the officer executes it. Whatever 
diierence there may be in the mode and form, the sub* 
stance is the same. The Warrant is tlie criuiinal Process, 
•a the Writ is tfaecivit« It is the Pnoeess' of the Court* 
In the King agaimC fVkite^ reports temp* Hardwick S7« 
a motion was made <* for an Attachment against the 
^ Defendants, Constables of SmrAbrcw^A, for not obeying 
** the Chief Justice's Warrant, directed to all Constables 
** throughout England^ to Arrest a man for Felony;'' 
and the Attachment was awarded^ for in the language of 
the Court, ** the ' Judges of this Court hme power to 
** grant Warrants, to be executed* by all Constables 
** throughout Eng^nd^ And disobedience- to a Judge's 
^^ Wairant is a eonteinpt of the Court ; end sUch a con- 
f^ tempi as the Court will take .notice o^ by v.oy of 



*^ Attaclitneiit'' But» my Lordst ^Sk t&v Court sttsuA 

(or a contempt of an Act» bot a judicial one i WilMh^ 
attach^ except for an abiist of their own wthoritjr? Will 
they, for the abuse of that of a Josdce'of the Petee* <Mr 6f 
an inferior Court ? 1 Strange 567. Bex a BiarekMy Ih^y 
will not. Does not this case go the fuU length of establish-^ 
nig eiFcry thing I have aaid ? Is k oota deeiMoniOf tthe 
Court on tiie very matter ? Deciding,^ that the W^rrwht 
of. the Chief Justice is the piKx^Qss of the Courts thiat the 
•persoii sueing it out must be fupolected by tbe Coart f 
wd that disobedience t6 .\%f is a^ contempt of die Cosrt. 
iBut these are not lli^ only in^tanoBs^ ra which aets done 
by a Jodge, oat of CoUitf afe^ijjQe^gMsed' asjudiclal actd-t 
^r it is & distinction between acts danein Court, -^t^d 
jEhbse done ont of Court, that the other side would wiiiK 
^estabh1^$ a.distinction, I contend^' without a diflbrenoe^ 
not founded in reason or authority*— T^ i-easoniaiiicfe 
prelects the Judge on the Bench, pro^^^ bnti iw ererf 
act which heJs competent to<ilo as Ji^g^ The qfucBtiott 
|s, is; it a» act which may be' dcpo^ip, Jiidge $ and has* ijt 
been done in that capacity. The*. ti||&ii|g recogntzances ia 
a judicial act,, out <rf*. Court — N^. \sn\. It. is' said bcwf- 
ever^ that may be done by the ordktary Justice of ttre 
Peace f but he does many things as Judge, independently 
of Statutes^, for whieh no Actioi» Mes against htm : as if h^ 
yeeord a fine upon his i^ie\iv^^i*&^bere is sk) forces— there 
no Action lies. 12^ Coh^^^.: L ^IkeliArir. So far as 
he-has power to bail on an Indictteent^ be- doea it lis an* 
nexed to his^ judic&l authority $. but ^wlien :'*h^ has power 
tfobail by Statute,, and. not as Judge,, tte very Jl^atnte 
regulates- his, power aiMi:aEtthbrity; >bBt- noaie of those^ 
Statutes apply to the' Judges, of* die* Court oiKin^i Bench r 
as you will .find upon looking into the reasonings of iifiittM 
^/;i5 on these jsubjects^ ^ vol; 14}7-8. It does not toiUch'tb^ 
office of Chief Justice. • . ■ ,* - ■ ^ 
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'; Agatn^ my Ijords, a most important duty, not only 
of the Judges of the. Court of King's -Bettckj but of every 
Judge, in the hall,: to he executed cmt of Court, i^emains { 
a L»ranch of his duty, most n^essarilv affecting t&e liberty ^ 
andseciirity of thqsnbjeoti.'a paftoi:hisdaty tieveithefessi 
m which he isasmuch-.pcotected.lromf acSiD% atfiaany 



#ther bmncfa of his duty dn tbe Bendi — I allude td lh« 
^eat Writ bf Uberty-t-The Writ of Oibeas Car^na.^^ 
.That power and Authority both at CcMnmon La>?» and 
under the Statute*— That power recognised and entrusted 
to them»not as Justic$es of tbe Peace^ not as Judges of 
inferior Counts $ but as Judges of the ICin^s Superior 
Courts-i^tiiowing no. equal in the land— havmg no pery 
Hon to Judge thfan)r*-iio persoor to Cobtroul them — ^do pei> 
son or Court, to which they, are responsible^ save to» 
the Kkig in l^iM^rae^ You are aware, my Lords^ 
ihalt thtt ¥{jjt . of Habeat Coiyus is a Writ of Commoa 
I#w» and that., the luode of granting it| and the time and 
mumer arc^ Tegidated bj^ the Statute of George III. in this 
pountry, aud of Chaides IL in England. But this S$a« 
lute of our protection and security, does not diminish oi* 
irap^ife' the invidlability or the int^rity of the Judge.^ 
The Statute prondes various instances, in which the Writ 
is to be gfvnted in Term* and put of Term ; and only 
yi one single instance, namely the denying the Writ in the' 
vacation, is the Judga made liable to an acdon-^not liable 
et all, except by Virtneofthe^ Statute— not liable other* 
wise for the grossest abuse of his duty*— not liable for refus*'' 
Vig it in the wont of Cases, except by the aid of this Star 
tute. And what does Hawkins say in 2 vol. 14*7. Chap. 
15. Section 24? ^^Jt. is observable, that this Statute makes 

V the Judges liable to ao action at the Stnt of the party 

V aggrieved in one case only,, which is, the refusing to- 

V award a Habeas Carpus in vacation time j^^and seems 
'.' to leave it to their discretion in all other cases, to pur-- 
^* sueit^ directions in the same manner, as they ought to 
** ei(eoBte<aU other. I^aws, without making them sulgect to 

V tbe«ctipn .of the party, or to any other express penalty 
*' or fo|#itureJ aiidthis is most agreeable to tbe genera|' 
«< reosoo of.theI^w> which r«g^arly wiU.npt suffer a^ 

V Judge to be liable to an action for whilt he does as Judge.'^ 
My Lords, is^ the (MoposMlon confined to acts done in 
C^rt i Is thid position narrowed to the short time your« 
Lordships remaia on the judicial :Beiich i When he ^aks 
4|f an actum .of Courtt construe his words according to* 
their nati^*f4 wgnification in tbe-takt,^ an4 it must rtfer X0* 
«A'erj afitot the; Judge protecting him off tha Bench* 
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• Ami iMfiry ifay Lof*r X r^t y«t tt. ;«^ "Jf st ^^^^ 
»SJWi«^ n Jtfcte? wbDse liwboiity w id^yw few «f^r <ti^ 

^m i^ • *» ««*»* » w^H fer Ae «g6t8 of tfcit 
TMT 1T«8, fottd ctiMfaamte w^i* writ* bf the «h*«.;of ih* 

afdef«a thu Jiidgw tc^ tfit«tt! ; add ismmi qmsAw^' w«rt*^ 
ffttt to A^m, tfc& drfil»r«i« i«Mw%!#ilfi>whkfc Wfr* «!*«• 
in and tecorf^lu I r«t« iiifcm ite^Mstw^ »•*>«? ^«^^ 

« «)C *>itlwii the «ud ndl ^ocfe Wrte kS Hi*ms 0»fus^ 
•* by the Low n^Hno^v ««»*> ttmy h«iwi»tb« vacatkw 
*^ by Jfc^ *toni a Jadg» of *ft G^nn ttf iSirtg'* jBWi^ «i- 

# tumable befcw hiwwWv'* l^be- felin* %ii«iii»inu^ 
•* Wb^liiet at rfie c^nmioii LaWy asid befcw* €tk Sta*«Ui 
«* df ilbiiw* Ct^tpm ift Ai^ ^Hf ^ King OmUs 9M^ 
« wy^ and whidy rf the fe^ cokM jegutaily lawie 
<^ a Wtti ^f WhOrtm C0^pm ui $a^Mefii^M^ ^ ^^%z^ 
w Tuoatton, in «iiy aitrf « wh»l Ca»« por#€iBbrly ^^^ Th« 
fifth ifiuestioii wa» «* wlMtlwr the Judgw ftitd^ a dlsweteoiiw 
M or were bound tt^do »'* My Lot* lh» fli^Ct?fial qrtes- 
tkm ift the se^tb, « Wlnrttiar if a Jfttdge, Iw^w^*^ 
« Stattrte sho«kd ba^re tefiiwd to ^^i»t tfie saM Wfit^ 
«* upcm lite dewmirf of ftny pejflwft under any lefiiwhar^ 
ci the «*jecthad any *e«iedy «t L(wr br ochei^Wke agotmsr 
« the Ju<%e fof iuch ireAiM^.*" <Ja *oie ^ue^tMW d«lf- 
berate <jpifitoii» w^te g*ii<*it. The 'i*»it»ew^ yp» wffl ftia 
bfcirniJDg^ai^geSl. Thus to the seiolid jwowv, *« 1 am 
•♦of c^finofSihat in Gases ace wHbhl di^ act o^ die tlit 

«^ by Ihe Iaw aff it ii«#iC«a)diH may tone iti the toeaii«n, 
<^ fcyjftt^ fiwm * Jfodgeof th<> drntn ef JBwig'i^ Aaijfr, re- 
<« tui«ablebafeie MftMel£" He««yv.^M tbukOMMwaa 
fjf g¥eatwttiq«iity,iaritiegow«tlw«ik^ Tothe4«b 
and Sth questions, be i^*, «' 1 4iMk Hfe <%nef #«Mlf ce of 
M the Coott ef JCrag'f BenOt Md tito other Jodgeref dial 
••« Ceort did fesnetheoEriti w^altoii/* To the tcbieiiettioiiF 
page 104, heanswem^ <« I 4itak «hftt the sotjeet iMid im> 
<( reiacjsly at Law by nctiea or otbcrwice^ against th^ 



^ Judge &x -enicb r^$al. *rhe deovifig a Writ st^ndd 
*^ upan the. s&m^ £rom\jd, as "enj .otnei' oreadi of duty.** 
My Lords, I nsk is tbe refue^ in this Cuse an aqt done 
la Court ? I3 thU af\ ivct reqviiripg the sanction of tJie 
Judicial sxtu(ition ? ye§ — and bis character as^Judge protects 
bim — ^tbat charActerutid^ vliich be. is bound to decide on: 
the fitness or unfitne^ of tlie dase fpi' issuing the Writ. 
As^f ^y I^ordli^ let fne remind you of what occars oh 
your .circuits* On jpur eijtering ,a .County the ordinarj^ 
fanctioos (^ the Magistrates are suspended ; you make 
^ders to arrestj and to take informations out of Cburt, 
in your chainha:« Are you awiu*e, that you become prin-' 
cipall in jtre^^^a ? And are you. to keeptjie Warrant of 
Che M^iiitrate, or to get from him asvoiir justificationj 
^heaffi^vit which it wa^ his duty to lodge with the Cler^ 
ift the Crown* but which may probably be lost! long before 
Atrial i and then the Ju^S^ ^^ condemned^ because he has 
PPt the affidavit on which alone hts Justiiication depends. 
|a such a postti<m to be tolerated ? . Would your office be 
toIer^Ve? Could it be exercised as it is, at atl times 
and in all places ? Yx)u jiax^e no regular officer attending 

J^0|i tg keep tlie affidavk^^ to file them, and prese^^e them 
irom n^ury or interiipeatiori, nor are vou eptided to th<* 
jC^^tpdy of them* A single interiiueation sets aside your 
deience».and yau become answerable in damage at the^ 

Sit of ail angjiy party, who supposes himsdf improperly 
rcste(t-.-My Lord§, did I go too iar \s^hen J said that 
J would ^i^ yoUf that the ^t here complained of xVas- 
.done by the, liefendant as Juc^e ^ that it was so conceded 
,t)y the pleadit^; and that any act done as Judge, ehher 
in, or ouf of Qouvt* iswifhfq the same protecljipn of the 
law ? 

My Lofdi;^ I prily laiuent that Ihave beep forced tQ 
^argue the Case iiii this way-^l laiTicnt that I do not defend 
Jftiy learned and respected, ^lient upon the informations 
«|iosi wbic^b he ^q]^d^— But my l^rds, it .was not thought 
right by those who liad tfie management of and to whom 
was entrusted lu^ defence, that an attrib^ of his high 
office should be surrendered to this unusual^ fhiS unprece* 
^itctnttCd attack upon it — to which jthece can be found no 

. i ^ 



pacalleL I lament tliat such was their determitMitiaiiy 
that they felt they could not injasticey not to their Client 
but to hLs high office which they fc!t themselv^ bound to 
protect) that they could not go into the true merits of this 
transaction. They have done so upon consultation , for 
public purposes. But it is said» that a Justice of tlie peace 
must plead the matter of justification specially ; that he 
must setibrth the information, and shew the cause of 'action 
to be within his Jurisdiction. I admit he liiust ; but there 
are wide and material distinctions between him and th^ 
superior Judges. He is a Judge only in ce<rtiun Cases anif 
then only a Judge of an inferior Court, responsible to the 
Judges of the Kin^s Bench — He is not entrusted with ge^ 
nerai authority to execute justice throughout the country-—' 
He has a liroitted jurisdiction circumscribed not only in 
space, but in power and aqthority»^He ' may arr^ in' 
certain Cases, and his power is regulated by IStatute, H^J 
is a Judge in certain Gases; but only in certain Cases— He 
has not jurisdiction of certain cnmcs-^-for instance, he 
cannot Judge Cases of treason — even of mi^emeanor, ex- 
cept with the assistance of another — He cannot sit judicially 
alone — He hasi the custody pf the informations— He mf^ 
them withhini j arid may protect himself thereby — H© 
and they are local j and not going into every part of ih^ 
realm — :But a Judge of a superior Court has a general 
authority, extending over the whole realm-^Having iii 
every county a Jurisdiction of all offences, from the lowest 
iniisdemeanor to the highest crime He has not the custody 
of the informations — He is bound to Judge in every man- 
ner, and in every place — And I say, my Lords, in a case 
such as the present, which probably might retjuire a 
trial at the bar of the Court, it was fit and proper thfltt 
the Chief , Justice of- that Court should award the progess, 
by which the offender is to be brought to the bar,— If the 
occasion was thought to be of such public intef'est as to 
require greater solemnity of trial, by its being heard at 
the bar of the Court of iSng's Benchy it Was fit and right!, 
that the Judge who was ultimately to decide should havb 
the power to nrihg in the offender, and should exercise it. 

Therefore my LfOrds, considering every thing which 
bias been urged both upon authority and principle, I (rust 
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Aat tills tintifliial action-, condemtied by ihe alienee ol 
agies, now (or the first time brought forward, will be coa^ 
signed to that oblivion in which it ought to^ have slept ^ 
and that in future, tio action 6f tfaift kind tending to the 
aubversion of Justice . and the authority of our courts, ' 
may be brought eitlier for experinient or iiiaUce'**-and 
that our Judges may rest satisfied and contented, Uiai 
their high office gives them an honourable protection } 
and that they are answerable only to that high tribuaala 
which alone has power to correct- the errors of .their ^odgf . 
aients^ or the corruption of their hearts. « Friday, 

• A'ov. 15. 
Jim aCONNELL. My Lords, I am lugliV semi- For the 
ble of the indulgence I have received from the Court on PlaintiC 
the present occasion* ; in recompence t shall l)e as brief as 
possible, while I ^deavour, in discharging the only duty 
that now remains to me, to reply to the arguments of the 
gentlemen on the opposite side. And, my Lords, ^an difr 
charging this duly, I shall avoid imitating the example aei 
me on the last day by one of these gentlemen, and bjr 
the other on a former day, in travelling out of the direct 
€X>nrse which the question before the Conrt prescribes* f 
ahall leave unnoticed, what the Counsel has juatly called 
the " whimsicality'' of introducing poiitici upon anoeeasF 
fion like the present, and confine myself to die niere 
question of law, 3ut though Mr. Pemu^aiher in defcrib» 
ing the nature of the present action, indulged ilia ^nqr 
in quoting one . of the Law bodes, to call it *^ a bold at- 
tempt on th^ Government cf the Country," vet in ex> 
•plaining what I conceive to be the Law of the land on 
the case, I will not (even though I exclude political reflec- 
tions) for a moment doitbt, rat that I should speak my_ 
sentiments, and those of my colleagues upon it, with the. 
inost finrestrained, and unembarrassed freedom. 

"Tlie question involves great conslittttlonal prindples — ^it 
does not depend upon mere technical rules, or technical 
reasonings ; but must be decided upon the considenitioii 
of the nature and extent of personal liberty in this Country, 
and the sense Judges have of the rights of the subject, Mid 

* On the last day the Court postponed the argunent on 
accoout of Mr. O^Connelfs indispositioi^ 
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Ae tadvuss <|i€jr am fntifM to avul t1i«B9iaI«e« ef, jb^ 
tilt ii^arleft ibejT' wdbr. little faa ^bg pbui»?d frooi 
ip»derii o«set<^Utdt fnuv ll^^ Joc^ aod idle pampbklt of 
Mnghih Ktspov^sn^tke <'>/i« i%i/^" of the Law, pamUn^ 
^' ibe error rtdier ihan of ib^^ poetry of in$pir9tiQCU Vm 
mipleqttnlion is: wlittberiUcre be a class of Magistriites in 
Ais' Giifiityy^ eiitklccl to mm their Warrants without any 
iofcifOftlioii iipoQ jMhi aij^ witb<Hit any crime havii^ been 
aetadiy eoMMaitletU and entitled upon such warrants tp im^ 
jovlsoti atny xieicriptiein of ll>e King'^ subjecU without reniu-^ 
neration. If the C^vrfe deoiK^e wUb the Defendant, ibey 
establish this inonstrous proposition-^an Imprisonnien't 
wkheut legal tpairaAlt ^itbofit the GOmmksiQii by the 
]Murty «f a crtme, and wiUioiU wy redress or reukweratioo 
to the Party su&ring. 
' * , * . '• 

* S9e what the aeiiovi is> It is an aetion bi^ngfit 
against, the 'Defendant for false imprisoiiaient^ ami 
}m loaiificauoo i«» that he is Chief Justice of the Kif^»^ 
Binkk»' h is an action of Trespass* This is iha 
pK3p§T form jtf ^n action broMght against a Mi^istiate 
yho iaanes a wanram iil«gaUy. The ease of Morgan t* 
MUghes^ ja 2 Teros Heperts, 225, proves thai it is the 
^itAy form of <aefibn suited 40 stieh a eaa?* That was ma 
action ttf Trespass on the case* the Delendaot being, acr 
coaed ef having isrsaed his warrant* and nialieionsly arresled 
the PI«atJK There was a Deumrrer to tho Declaration $ 
and JadgDieiit was given f<i>r the t>emai*rer» because the ao* 
•tion :shmdd trnne li^n biv:>i|glit in Trespasar for false ii^pri*- 
'aaismeiit. filbe action b tJititf!er<iM?e right ip poinit of ifociiu 

• • • 

VfXmt la the natmm of the piasei>t tkSume ? T^e jdoiv 
a^sattian that tiie i^raed J^feadant is Chief Jaalifie 
of the .Court of Ki«^itiBmA.9 9mi the asaortion of the 
mode be adopted in imprisoning the riaindfll The flea 
do€v not aey> ' that ^ dispatched his menial servant with 
•aehoomvinndaas be fim^ to giVe ; hut it doe^ sa^» that 
lie gramediiia warffaiH with such recitals as kh imaginatioit 
snggartad. . Xhk .is the rea\ IftPguggq of ^he ptea<r*Xt 
taaunai)bajaidbd tbyany iii(eodiin^nt*»— No pre^n^ion ^c^ 
be made in its favor; on the contrary, the first principles 
«f pleadrgg rtquilrey that it should be taken most strictly 
ag.unst the Defendant. This is the rwh iaid dowQ h]r 
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txyrd tb&t (Co. iSt. 305 J and. Id sfitw tibael Ak 

gneral ti^ of plwding tnost striellj ap{diiii* to jmti* 
attmi ifi TrespaBA) I beg to rsfav your LMrfsfaipi tct 
Cam^m Digi^y £« 17,-^an tiisthsiity wkichsiumg, tktt b^ 
who seeks to jufilify ii Trespass^ iniut iahis pitadiiig tMim 
a eoiii[dettt defeB«e« Nothing ifacfrebre, tkA be inMideil 
beyond tbese dilcgations of the |)}ea> thsC tiie Ddbodim 
Was a Maj^sti^e and arrested «hd Fliiiiitiff by ^ia wttnaoft 
Tbe pleA contains noCHog; mofe. l\r eomtitiiite.a juadiA<» 
catbm the Cottvt «ii€«lld» b«it it cantiot 4Sttpp^ those «IW 
gtttionsi Iftt, that a erinye was eotnmiiMii: 1A^ 4hat ttb# 
y laititiff was otie of the tyersond comtfrned ittr iivat^crftHe s 
td^ tfaac^ie Defeod^t knew or ftu*pMt«d'thsfribe Plaint 
itf'wtts so eoticettoed. These are ^dearly mateMa} find 
^^^eiiaibte alicgationsv tipoa whidb mtre ini^t be^aJteiH 
, Md tbe iact tried by a Jury i boc no htue uied uptm thk 
{rien «iA bidng any of llwse acta Into ooAtmversy. ;/ if iaiM 
Ib'&ct WttB talceti on thj« plea^ npon^etriai k would 
tiot be ft^^sessary fi>r the Defendam to pr^veaay of i^em | 
aotbaf it h dear that if the Deaiurrar bo ovi«r*niled> Ihe 
Ct^it wHl eatabiisb a right iii a clasa of Magiatratas oi^ 
in some of them, to arrest without knowledge^ witfaoutAifA 
picioHf withcmt a crimen without a criminaL Theclaaa 
<^ Magistrates to which I alhiJe^ kconiposri ijS the 
Lord ChaneeUor, the Lord Ttieasur«f#, the Lord Hiab 
Stc^atd, ri>e Lord MarsbaU, the Lord H%h Coiistabks^ 
the four Jtfdge? of the King'&^Benekf aiid the llaster id 
Ae ¥Mh-^fdr all of thetn hdftia the same authority ae 
tbe Chief Jaatice^ as appoai*^ bj lat Biaohdowi^ 350u 
This i» therdbre, a qtiestioa of gretit public imptananceb 
It is of iiaf)ortatioe to aseertttm S imprisoMsent nwf be 
arbitrary MMJ capricious, H^liout relief or teniedy.- 

Z now proceed tb «&ew» Isi^ Thttrthe-plea do^ ttol^Me 
jtaiy matter sufficient to juvtify the imptiaennieiit of «b# 
Plaili^; or, in oiba* wc^di^, thattiie frdspaanii^inani^ 
fesdj a fake liftpiiso»Hnent^ ^ot^hatendii^ aa^ ibiag al** 
ledged in.the plea: 2d, That there is nothing staged in 
Ih^ ptea stifltfciefit i^ljar the aHiofi'^ -fahe itnpnsotuiient 
i^aiat the XMendant. fif I oleeriy efttab&li the firsts 
1 akalt ^fer to indaee the Court to dttoide tiie •eQoa4 
j^o|»^iicioii in my ihvo«ir» '-^ ' ' «. . 
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Ko^ as to the flfst» ksaems.unnteessdff to gorbejrand 
tile ttnrepatiled claiise of- tbe great Charter ^ namely^ tbt^ 
no freeman shall be UDprisoneu, unless by the Judgi|iei>t-ef 
bis peer^, or by the law of the laiid. Tlrere I may rest 
nay 6lieBt'i» case, and call for tbe Judgment of bi$ VeetHf 
sf>r that law of tbe land which draggled bim from his fafnily# 
uritfaout as much aa the ordinary courtesy of sun^mons or 
notice — which associated with him through tbe streets of 
4bis city, as if he were, a felon, the thief-takers of ih0 
police* Where js the judgment that condemned him*4o 
fiisUitn this inconvenience and contumely — there is non^f 
my Lovdsr— it is not pretended that there is any, and for 
law we are presented with this warrant — h warrant not 
cmly pfesuming, but creating all tbe Sicts ; and Ibrtified by 
|iat]yiig, but its own allegations, commandingthe arrest <^ 
the Plaintiff, at the mere will and pleasure of tbe pensoii 
^hor issued it — a warrant, distinguishing it is true, be* 
kwoen meetings for the pU]*po8e, and those held under 
pretence of petitioning parliament, but declaring guilt ii| 
either case — a .warrant, admitted by this plea to have 
been, grounded upon no charge^ nor sanctioned by. any 
swearing. 

But can it be Insisted^ that, this Warrant answer tbd 
ctescrjption of the law of the land ? Can the Chief Justice 
make Law i Can he promulgate decrees, or enact Su^ 
lutes ? It seems to m^ to be a monstrous proposition, to 
call this Warrant the Law of the land ^ and indeed it 
would be still more absurd, to call any man a freeman* 
who was subject to such a Law* He would be the abject 
Slave of caprice^ — I know my Lords, that i^ Statute 
the 37th of Edward the IIL chap. L has explained ,tho. 
words Legem terr<e^ to mean due Process of Law. 
But is this due Process of Law ? — It is a Warrant is- 
sued simply and solely at the will and pleasure of th^ 
Defendant — It has no other foundation than the maxini 
of despotism^^iStc voh» «'c Jubeoy siai pro raiione voiwUas^ 

Here I wish to be distinctly understood, that I for the' 
present concede in Argument, that which in point of Law 
I could tiot admitft saTe for the sake of -Argument, naftie* 
fy, that tbe supposed offen«e cliarged upon my Client ia 



dfi^ fiH» which' my l^ibjdet is llsbte 1^' ArM^beSf^ taSkt^ 
Dient*^I kdmit k in Ai^mehb-^In' £ict ai)d id Laip^ 
1 deny that it kso^-r- 

It is not a felony or a breach of the Peace; aftd 
HuH^etore I aih^cdnf^ced,' an^ Aifrest before Bidictititot 
was hot jUBtifiable in this Cate; but for the purpose oS 
present Argumeiit I cbncedei that it would be justifiable 
iiponJ due Peoces^ "" and if this Wari-arit be dde Prdee». 
^ ^ Z.a^;"'is'the prasent question. I Have already sheNira* 
ttiat this Warrant is not grounded npon any Eyidetieej or 
A su^eioir^ eitlier of an existing criihev or of the ^loinv 
tiff's* beingr a criminal ;< but to sanction and justify aii Ar^ 
rest, these aA necessary ingredients in a lawful War^^' 
i^nc-^For ho' Arrest can be made bdbre Indictments 
found*^ nnless' thisre be either, first a direct dhai^se upoA^ 
OKthv stating die existence oP a crime,^ and that the party 
a^oaliy is, oi' is suspected to' be a criminal ; or second^ 
]y, strong and rational suspicion declared upon Oath, o# 
1^^- crime arid criminal. This is the Utmost extent of th^ 
tegai doctrine of Aifrestsi — If Suspicion will ^stify an' 
A^esti eren when oonilrtned by the Oath of the party 
a^dosing^ has been much doubted — ^But I am ileady to colw ' 
c^le this ^w in its strongest construction against niy^ 
Client ; and taking the Law then most stronj^y agkinstf 
him,' it will appear fh>m ail thb books,' that these ard 
the only 'IdgdlgiVmndfr to justify the granting of a Warrant 
mi^ Arrest. -J*l"refet*j'ou to 4- Blackstorie 289y 2'Hale 
108, 110, 2^ Himkii^ 1S5, 6, 2 Haie pa* 110, insists' 
upon the nkcdi'sUy of^ ekaorining l&e parties requiring tlie 
Warranty upon Oath, 'as to the- fiict of the existelice 
df tHcf critfi^; and* tbe Criraifnal ; and Wackstone sayst» 
thlrt WithbUt"' sitch- Oathy ** no Warrant should be. 
^ gtrfnticd /' atid the samfe Law is laid down by Serjeant « 
FkiiDkins. 

Bjr^ dbnRidthig tihlese Authorities, My Lords, you' wilL 
fSiid; that lam borne ont in*assertihg, that this is the vafy 
utmost extent of the Law ; for more ancient Writers, as 
L^rd Coke (2nd batitute 51 — 2) assert, that before In- 
dictra<?nt or Presenttnent no man could be arrested y 
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M<i all that Hnle/ HofwUns^ and Btdckdone ccmtttiAeS^ 
fin*, is, that Lord CokeTm mistaken in going to tbatle^igthy^ 
for t!iat if therr be a charge upon OaiAf a Warrant to Ar^ 
rest mau he granted before Indictment. 

This pofnt namrly, thikt ar charge npcm Oath* can alone*- 
ftinction an Arrest before IndictnieTft, is ifhe atroos^ they^ 
eodtend for } and Uatsckins concludes liis Observations up* 
on the ^subject : in these Words^^ ** Yet (in as much) a*- 
" Jurtices of ther Peace. claim this power (th«t of arrest-* 
** ing before Indictment> leather by connivancei than anj^ 
^' express Warrant of Law, and since the undue execotioU' 
" 6f it may prove so highly prejudicial^ to the reputation,: 
" as wdl as the Liberty of the party, a Justice cannot 

, •• well be too- tender of his Proceedings of this kind ; anA 
^* seems to be pantshable, not only at the. Sliitri? the King,: 
*• but also of tWe party grieved j if he grant any such Wat-* 
** rant groundless!} and maliciously, without siiclia^^roba-* 
^ ble cause, aa mtght induce a candid,, or impartial' man to" 
•< suspect the party to be guilty," 2 Ifowi'wi* 135, (?►— -Wc 
have thus got to the extreme of the Law, when we arrive 
at Arrests by Warrants granted because of a Charge es* 
tablishcd on Oath f and an extreme which has been resort-^. 
ed to, not becaaseithastbe sanction of any express Law,* 
but by reason of its necessity, to prevent the escape of 
FeIon» before' they eould be indietcMd — ^an extreme wbicht 
is now ddmkted because of ar eonntvance at the long used, 
practise of issuing such Warrants.— It is not indeed, iii* 
Cases where it appliea now, disputed, because in addition; 
to the authority on whiefi^ it refill, in the direct Qpinicm o£ 
** the- Sages of the Law," it has been seoognize^l incer-» 
tain Cases^of felony by some Acts (4F Papiiament, which-, 
diiiect the manner in some instances of -giving, .Bail, after 

t an Arrest on such Wsarmnts i hut tb^re 13 no where to* 
be found, any Case, or any allegation of any Li^w Wri* 
ter carrying the power to A rrest further : for I need not 
detaia'the Cburt by any comment on the passage in Htde^ 
which* yefers to ThrogmwUm and JUair 2 M(dl. Ab. 558« 

Af r. Pertin Has, with the ability and learning he discovers; 
oil every occasiosr,. sh^wn you, that H«/? must, be under* 
Stood as meaning, that the JWarrant of the Justice is » 
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justification to ihe constable who execute it^ ' not that iflie 
Justice conid protect biimelf by his own allegation, ot 
justify 'his own net by an/as»ertion of the act itself. Thi« 
distinction is famih'ar to your Lonlshtps ; and althou^ 
Mr. fbster relied on the i^assage, to sustain the Defence 
of the Justicei who issued the warrant, yet Mr. - Penfte* 
father fek himself bound to adwit, tbat the j^assage is 
merely applicable to the constable, and the^<^ase rdfeirred to 
<A Thragmorion and AUen^ is accordingly the case of a jus- 
tification by a constable. There is therefore I repeat it| 
not a^ case, nor even a tsolitary ^/^//;A-«>;and if there had 
-been any, the research of the Counsel ftwr the Defendant 
would have discovered it, — diere is not, I confidently 
repeat, a single assertion' in any lawbook,* tl>at a wi^rrant 
may be legally issued witliout a >charge upon oath. It 
follows therefore, ot obvious and ioovitabie necessity, that 
ihis warrant was not legally issued,— alt was not then ^* due 
^"^ process of law.'^-^My Client has been iiiegally^ ahd 
^against the provisions of the Grpnt Charter deprived ctf 
iiis liberty* — ^TUe X)efe»da&t isj guilty jrf false Inriprisoii* 
ineut. '. 

i' TWs brings me 4;o tlie second . pc^nt, Air it is alleged, 
that though the arrest was unjustifiable^^-^although the 
J^efendaut be ^dearly giiiity of a Tresfxiss and fiilse Im« 
prisonnient \ yet he is nut responsible in t^n tH^tion for Da- 
mages* In other wor(i8>^ it is asserteti, that tbo jDefendant 
lias a personal privilege, conferred on hiin by his oflice^ 
of. comtnittiog Tre$pa£ses with impunity, hi shoi^t, that 
that though he \i not infallible, still he is iiiviolable \ but 
} trust, 1 shall be able to satisfy the Court of my second 
Proposition, namely, *' tb^ the matter stated in the 
Defendant's pJea is»not sufficient to bat the Action against 
tiie Defendant for this false impritownent/' I'he i lc{< 
contains nothing, but the fact wliich appears on tli^faee iSt 
the Decl;u*ation, viz. ^< That the Defendant is Chief 
Jitsticeof ^e Kin^s Bencb^ with all the Authorities and 
Uights belonging to that Office; and tliat Iie^a^ such^ 
arrested tiie Flaintiflr by meadQS of a Warrant." Upon 
tbis allegation,, the Counsel icH* the Defendant contend^ 
that no Action lies ; and conceding, that a Tret^Mtss haa 
beezi cammitted^ th«^ say,. tl|at this ifrone o£ the instancci^ 
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iniibe law, wh/ore &&pe h vx injiii^ wkbout mfsm of igqmh 

Gn^tkmj €ia«m(Nn absque it^una^ because lia« Defenila^t 
iog a Judge of a superior :CmiPt> no .notion will li? 
«gftin^ him. This a&sertidn of the ^fendaat's .Goudieel 
T» ^>Piaickd on a an^re mjhHiakeiy (^iratlifra a desired C9]>- 
&uiidifig of ro^ttens perfealj idistiiigiiiai»e^^ jt isi m^ 
Locd^ readUy admitted^ ^ab no edtlan lies against any 
^vdge for any judkied act wliatfioefver ; 'bcil it^e inabti 5tb«tf: 
it dq^ li^ againa^t eveiy iwAge for minisi^riai acts. 'I'has 
Ij^twotion was taken hy lAr. Pcrriti^ andsu^laioed wUh 
us u^ual force and ingeniri^. It wab adoritt^ b^ Mr. 
fb^isry and though not oxfuressly ikdmiistedy.at^'asy as 
I J^M /shewg disdncttly r€K!9g4^iKed -by Mr* Ptnnefatiieri 
livho jbo^iev^ri has ^uQRouni^d a new pi^cfiofiition : n,aiiieiy» 
ll^at no action lie$ for ^ny act lof n Judge of jibe sjU4)eiic»r 
CiQ^i:^ ; adding howevier, any »ct done a^ a Jud^ H^w^ 
if by ai3t» done as a • Judge^ he means jadidjael acts*. I>htfi is 
49mc€;^ed. — If tbeindliudes^ ministerial a«sts» add liliat flie 
ixii^gj^ of the superior iCoin^s nrc in no (wafi|e nespensible 
i^ aiClictns, aJ^oiigh for the saiae acts, aad-wi|.bin &£Ax 
jurisdiction inferior Judges would be responsible^ this ia 
not only denied, but the charge of ** a bold attempt" to 
^nWert a p^iBd^ie'reiepgni2^ in diose ^^esy «ase6, which 
^ has himself x^itod, is fefcortad and justly retorlted <on tkkt 
learned X^renibleman ^ &yt m JJavfOfid n. HmoeU^ 2 JfEodf. 
2]i% cited by Mr. Penn^Mher^ ihe Couvt e^^erigr aajw^ 
*« .^Ithwgh they (t^ Judges) wje»e misls^n,! yet xh&f 
*^ acted Jiudicially> .and ffxr that reason i\o aistioa '^vi^l lie 
V ^g^in^t the Defendant'* For wh«t. vmscKi ? J^ot becatuso 
tig^ P^iS^dant M^as. Judge j^ any paitioulair 4[>puiit» hnt 
|)eGause hie acted judkiaHy; aiMil io Bloyd n. Barker^ 
l^ Coiet 29, this diatin«;l3^)n issexpr^ly taken^ ^^ aJ^^dge 
«^ or JnstiiQ^ (>f tbie Beaoe cannot i^ Charged fiyr conspiracy 
1< for th&t vihkih ki^ did' vpGxAy in (Coux:t,«fotAl)e causes 
If aAd<)i9ais<ws aforefiiaud." 

'; TbettW<o n^tCasea ciibed by ihe l^earned Gentlemen^ 
9^ onl^^ coniifinad this ^i^tinatifm we rely (nu but il}us^ 
^ate its application in prac^iiD^: llie&e oases aiie Bar^mtn 
4isim N* I Sfimne:^ 2 Lu* Xi^^. tand. .4My >v.; WkHe^ ^ Lanlr 
JRagfliHmflf .93^. In :th^ first jof tlie oases it was lifild,. tdiat 
BO aotianiiwuld lie .6)r &isBijr: %Bd maUciiiiidy aaaking m 



( 7? > 

^oiUe qetern |o Parliiiine»t y wj>y ^? Because tj*e Ja%es 
were of 49()i||i)Q«, tliat the Slieriff a|Cted iu that respect 
juiidicially. But in Jshl»/ and JV/iiie, it was iield, that £or 
r^ecting tbe vote of a person qualified to vote at a^n Elec* 
lion, ao a^tioD would lie against the Slieriif ^ why ? Be^ 
^aiise it ^«s beld, that the StierijQT acted in thata'espect Mi- 
pisteijall^ ; and Ums distini/tion i& >further recognized and 
m*Bd on in ^he next case -Giti^d by Mr. Pennefat/wt ot" 
'MiUer lagaiasit Seare (2 Blackstane i 1*1,) w-^iere -axi action 
^aa hdd to lie against tbje .Coamilssioners of Banlcruptcy^ 
^EH* jxuprope^ly comAiitting 41 man for not answering ^s^ti^- 
&QtQ»ly,-^it waa held t^. lie, IxeCQuse .their office w^u* con- 
«Adered £fX0c«toi7 and. Magisterial^ and x>ot Judicial. Lef 
A)^ add to tliese Authori4|ies che case cited hy^ Mr, Perri^^ 
;Buad ioomeaealed o/i .by the Genjtle^en on die other sidc^ 
^Gritamoelt >y. Bu^msU^ (in. Sgik 396, Lotd Rayfmoad i67, 
Wd Com^ns 77,:) The Coiiirt will find thjC judgment oJf 
I^rd /fo^ giuenwry .dibtinetly iii Comyn^ and it^^pressly 
«tatcs, that no action will lieagaiii^^t aiuy Judge, ^r wl^aj^ 
lie does Judicially, and of Re^^ord i but if a Jujbtijce vf th^^ 
fieace issue a AVarmnt, and commit ^ parfy wiihout c^use, 
)>e flaay he punished ; hocaiise the act ia only Ministejrldl|» 
and the ^toiamiiUnat^t opljy iniended lor propess^ and luit 
lor {UttN^meiit; and he cites from 12 Coke^ Nudigate'$^ 
cvae^^Nudigute "9/2^ a Ju^ice of the peaces and tliqugh Jli^ 
vecordfid Aicircumatance falsely, yet a^ he act^d as ^ Jndgf?, 
liiat is Jiidiciallyt ^ acti<>p woiild li^^ 

Kowoonafutre die oases: if 372<(figa^^hadiss]ui^dagroundr 
lest Warrant fox uay act of violence, a^ ovation woul(| 
hasre lain againat bjm : because the act was Jlii^i^terial i 
but when fae lucted judicially and upon i^eoprd, no «uc]| 
aedoM cauid hfi maintained.. Tbua, mf JUrd^ all ili^ 
0aies enUcbUsh •our di<ain£lioii betwaem Judicial auid Mi- 
nisterial actSt ^s iveil the oases relied on at l^e opposite 
side, as ihe«e dbted by Mr. Perrin. But where is th^ 
ilistincfeion. slated iby Mr. Penn^ather^ be foqnd ? Iliav^ 
ilBable to find it.in ^ly of the ca^es; and if you hcx; 
;^ Authonities £:oia v^ich lie bafi letfdeavoured tfi^ 
Kriiush a distioetran, i think ^ou <wiU join me in cont 
aiderifig, that \S& inferenaes are unfounded, and his posit 
tiqns unleBaide. Mi\ Pmn^atiier i& the fii:$t l^^rspn w|i9 
has ever announced the proposition. 
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Having, I trasty established that which is indeed » 
familiar distinction to your I^ordships— rbetweeo Judicial 
and !Viini8tcrial acts — I shall proceed 4o shew you, that tho; 
Sssviing ot the Warrant by the Clnef Justice was a Minis- 
terial, and not a Judicial act. I admit, that the Judges of 
the Kin^S'Bench aiTB Coroners, and Conservators of the 
jpeace throughout Ireland ; and it is in this capacity of 
Conservator of the peace, that the present Warrant was 
Sssudd» or indeed could have been isuied.-^-Noae of your 
lordships, notwithstanding the dignity and extent of^ur 
judicial authority, could issue sucli a Warwint : because 
^oiie of you is a Conservator of the peacts throughout the 
different cognties. But tlie Conservator of the peace was 
and \&y merely a Ministerial Oliver. In LambarfTi Eire-^ 
matchia 6- 12 and 14, and in Blackston^s Commentaries l«t. 
,<roL 1st, Sl50, tlie nature of the office is detailed. The 
Conservator of the peace liad no judicial functions^-^His 
power consisted in suppressing riots* and taking securiticss 
|br the peace, and in apprehending felons and other infe^- 
rior maie&ctors* — Thi6 would {ippear to be the fiili extent 
of the conimon law authority of Conservators of thf 
Peace* — ^Thia 4s the legal character . of the Conservator. 
The court is of course fully aware, that the constituliou ot' 
Justice of the Peace is evidently di£ferent. * 1 he Conserva? 
tor of the Peace held bis office, either by virtue of the 
tenure of some other office, or of Lands, or by tlic free 
Election of the County. U tie righi of Election was takea 
away ; and the Crown usurped the power of appointing 
Cofrisenvators, at a <lj«astrjuus period of Murder and Trea- 
«on* — The last year of Edward IL witnessed this change— r 
and the first year of Edm^ard ILL saw the potwer. of assign- 
ing Conservators of the peace vested in th« orowD.-— -The 
Statufe is 1st; Edward IIL CL 16. Yet, though ap- 
pointed by the Crown, tlie. office and duty wiere Bot 
dianged ; but by ihe ^{h^ of Ed'vtard III. Chap^ 1, 
the Conservators lirst got a Judicial fiharacter.— They were 
^en^powered to try offences^ and. obtained the naine of 
Justice, 1 BUickstone 3^0. * The Jiistices of tbejpeaeo 
«re Judges of a Court of Eecord.»^-The Conservators. «£ 
the peace are not so. — The OoAsensators never had, inoa 
has he, as such, any judicial authority. — This poil^i: of Coui 
krvak>r of the Peace,' the Chief Justice of the Kit^^ 
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BentJi hokh in cmnraoo \>'ith the Chancelbt\ the Mailer 
qf the 22o/&, and the other persons whom I have nazned ^ 
and if this be a good justification for a Chief Justice, it 
u*ouId be equally. 60 for the Master cf the Bolls t for Be 
lias vested in him the same authority, in his utinisterial ea-*^, 
pacity. 

I have $hus shewn you^ that the office of Ccmservator of 
the Peace, was a new min-isterial office ;. next. I proceed to 
proye» that the issuing of the Warrant was in itselF, m 
ministerial act. For this I have the express auth6rity of 
Lord HoU : his word» are ** an action will lie for impro-' 
perly issuing a Warrant,, because the act is only Ministe- 
rjal, and intended for process, not punishment ;." and I 
have the equally explicit authority of all the cases troni 
Wiriflkam v. Clere Cro JiJi, ISO, to Morgan v. Hughes 2. 
Term Reports .225 f and those cases which occur every 
day» in which actions are maintained rgainst Justices of 
the. peace,, for issuing Warrants without legal grounds^ 
although those Justices are Judges of the very Courts^ in 
which the offences specified in those Warranto we triable j 
although they have jurisdiction over the offence, aitd the 
offender; and although, for their j^udicial acts in that very 
matter, no action would* lLe« The distinction is indeed 
familiar to the practice of every day — Actions are con-* 
stantly maintained against Justices for issuing of Warrants, 
iihere it is^ well known, that for misconduct at the Court of 
the officers specified in Uiofe Warrants, no action would 
Ije. Here then is a Ministerial act done by a Ministerial 
officer, for which, whatever may be the number and value 
of his other high dignities, he is responsibly to my Client 
for the &lse imprisonment. 

: > 

My I,<ordsi as to the novelty of the action I sliall 
say but one . word : that the same ^ objection may 
be raised to any action against a Judgp of t^ie . su- 
perior courts, for any private wrongs and it is a prpud 
and pleasing reflection^ that there is extren)e noyeit3i 
in any species of action, or even imputalion against any 
ofth^ superior Judges of the Country. If there bo any 
thing in the olijection of novelty, it would be equally 
forceable as an argument to i»hew, that a Chief Justice 



tf&is objection I tbink sufficiently an&wered hjr mentioniflg it. 

1 shall no^follbw Mr. Pftmefaiherin afew obiWl^^atlons«ip•' 
©n some of "the d(fier points which he linslcibMired' in'tW* 
cise; first, where he insists that this must be taken as*a'«PuK 
ilicial act, because it is averred to have been done by the 
Lord Chief Justice, as Chief Jufetice j and we Ifeve nbt tra- 
versed the Act dP iti^ being done so. Irt ordfer to sustain' 
ikio proposition^ he cited Eton v. Southbt/ i bu^ this^ dasei 
!i»eaHy deserves no comtiient ; I shall dismiss it^by obserV-' 
ingy thiitf all it proves", is a feet ih pleading': that an alle-» 
gation ** that A^ R, having been possessed as a Tenant' 
at Will,'* is a sufficient avernient, that he tlreii wa*^ 
Tenant tX Will ; but We are not disputing irjioh Aver* 
aients.. In thig instance it is sufficiently avefi^ed, that, 
thc^ Defendant was Chief Justice, artd as such, name- 
ly by virtue of the office of Consei-vator ivVa^ that 
dignity conferred on him, issued this Warrant ; jret, ttcn 
it be seriously contended, that Issue should have beeii' 
knit upon the title the Defendant chose to stile himself by, 
when* he issued this Warrant. What would the Jury 
liave to ti^ ? Certainly something very immaterial, the* 
appellation the Defendant chose to be addi^essed By at that' 
moment. If any replication were pilt in, it ihust be iii" 
this forms *' that the Defendant did' not isstie the War- 
rant as Chief Justice.*' See then what an abMird issiie the 
Jury would have to try. But it is matter of Ea\V in^hatf 
capacity the Defendant acted ; and the redl and substan** 
iat question is, whether this be a Judicial oi* Ministeriar 
jtct. Noifr can the nature of the act depend \iL^6n the 
name or title of the actor ? Is thcf quality of the feet to- 
be changed with the dignity of the doer .^ But reallj it 
does not api^eftr th&t I should be at all justified ih' detain- 
ing ;yotir lordships ilpon this part of th^ caib. Pt is not 
by the hame of the person who did th^ act^ bht the cir- 
cum^ndes of the case, that any man cari justify^ the im-*. 
prisdntnent erf a free born subject of the land. 

The second point in Mir. Pennefbther*'s argument^ to 
which I have to entreat a few moments of your attention, 
h that part of the case, in which without adttiittihg the 
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d\;^tjxydjhxi^^^ MiniflteiTiiil pf^ ht 8ti)l, 

scknpWledged its |iu|hority> by .the paints bet^k tp prme. 
t^c graQting of a Wj^rraot,. ;o be a Judicial act^ jHe, 
fb^lriu^istedy tbat dq action would lie for ui)|}4isl|^ jsfulng.ar 
JKai,, and tben bfi/qpmpai-ed Warraott to j^iais^. rhw, 
it maj be conceded, j^at.no action wouUl He in^ tlie firist . 
cps^i biuif Warraqts be Fiats^ as Process to briiig ^tb# . 
p/ffiy in, ik^i^ tne authorities and cases* in .wblc^ actioQa^ 
have l^a^fjgaiust Justii^s of the peace for . issuing War- , 
rants^ i^re aU ipistaken ^^and a disooverj.is now ma^^: 
that ^y comparing .Warratits to Fiats^ the P^&ndiwt, 
vrwAd have b^en entide<lto nonrsuit the rlaintiiF in tho«e 
actions | and f^ tnighty discovery truly |-^a, brilliant disi^^^ 
very of a ^^ret couched Somali the Counsel of foroierf 
iSfj^o^ants^ Vid.re^farvedfQr the advocates of ^ Chief JiuKr 
lice. Perhaps^ however,' as t£e merit oif the discovery^ 
belongs to the Counsel of a Judge, the advantage o( it 
(%9u^l^ ^^Rg^. ^ 1^ alone* 3itt if ihis be a pioint of nan-> 
suit only for a Chi)^ J[^tice| this absurdity would lidlowi 

£|U if tl^is identical Wai:rapt bad been is^^i^ b^ my, 
prd "iA^yor jibraham Bradley King^ (who is a Magutra|t€i, 
of grftat dignity, and I presiimey ^ititled to some vener^ 
atiofi from the Counsel at the. other side^} ^f the.Lor^; 
jfayor who is also a presiding Judge ,at the. Session^> ba4; 
issued tbid very Wa,rxaoV a^ f^^^^ would have hfxi^ 
against ;hijqp|| because. it. was,. Mini^^^ though to th«« 

extent ojt; t^Ag apf) pun^nins this prime, he is, ^s fully; 
a Jacig^ as the priesepi Detendant $ aild yet^ thsut foe thok 
issniqg precisely the saiqe 'V/arratity no. action would. Uo. 
agunsvthis I^efendai^t a sq that tbe Lord Slaygjr^ /^ting, 
w^mW the hpuads a^d limils of his autbofity, inig^ bo^ 
j;uiai^,ior dpifi^ that, which the pj^esant De&ndant may da 
with perfect safety* . . ' 

^ut it is eiprhtended, that the sup^irior quali^ of tne Ghief 
Justice alters ti^e act into a j^^udicial one'-^Jt, bei^mas a 
jFiat^ and not ' a ^ Warritnt j aqd no- action can be^ixMun^;- 
tain^.. tn truth, however^ th^re is no similitude between 
ihe two.— A Fiat is only an order to an ofKcer to 
make piit a 'Writ, ot Process — a Warrant is .the Pro-* 
cess iis^lt. The^Writ iirhich issues on the l^iWj mdst 
of nedes^itjf be returpable into t^e Court out of which 
ft issojedr^a IVarrant is npt returnable at all ^ and is itt 
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tbSmthteWty'tSrtlrfeioJBcfei- M%o^rtmtW It. ' In ,4 Bltz. 2, it is * 
Md'^bmi. ihiat4ftb '^aiVAttt may bte ieith«r gitoefal orii^ - 
ch\ 5 ige^^eWlv to tt^ the ofretttJtf bcffcri^ ativ' Jiistlcetj^' 
sf>c)c!aP/te*]biW tt«;ifelbt^e ai^* patticirfar ittfivicMnl'-JWs- 
tte^i ^'%«; ftfe mtr^trt iir jjAtt rif A' chie >ft*i*WHh*i 
trtMfiffoteth^ D^feh9aht, ofify because hfetfrofee- ^ptlb^ 
sSNfl^flierSPWfirtifftt) *eSesslon«: fthk^ ttereJfcre imii*. 
ccis*^ .cdHtfei^oii-^'ftli the €dtrft of Jfm^ »eh«fe, ttor ih- * 

dfe^^y t)fli«- cdrfn^thin'MrftK' thtit Coun, but Wtert 

tte ftefSiiatifrichbsfe ta Wve'iltJ-^lt ir ifci bf6(;essi*i cfcWr-' 
iBtttee?> ' tvik- be-fore the DePe'h^abvlfe tbi^rt, W *«• 

mti^^rln&k' Seen' rpfi^- (M»^Ti0«r <jMt*d(6* mlt' t**- 

lW*re<?* ^9b» jfiioAvettW' li»iifst«i'irftt<Jt"iiftti'>,3li*W*'' 
Xfnmj-Keffyi^Min ^nrhi .ftM>; "itW., the Ki^s B^h: 

Lord Earlsfbrt there Jays it duwn, that th€ 6oiUn-6fit«»i^4' 
.Bench ha^ a general controul over ^11 inferior Courts inpd 

ibetti byM-z 
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<i^V*oflWr,3Sff«[tfMrti^. Tri tfutH; "SJlii JG^aiffiihil^ t^dVi 
t%es-ndrtiifj|'b«t\tt*«t'HW-iYot''6^n tfehiedJvJi. iW 
fed*rf Af dife .djtfrt of Mw^s jB««!fJStb punlst Si* Aistfoii^' 
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drawn ffoiw t^p,f:jak$ of .Fi({t$ qo net nppJy jr.anM iC thj^ 
dida, they \»quIJ proye tog mufji^ »nd nc^ (j^qquntej-ed ^ 
all tlW cas^.Mi twiAti /l^gU^ U^eii). jjv^iyicicii ^a 

action* for wuiqg. iW^TOnts., . .. Jiie -^.^ity jp; \vfci(;t thp 
Dpfepdun^ ia^t?ji is a maXtpr of Jftw:, iv^^capjible o| l^^in|[ 
triq^.by a Ju^y, ,^mj nqt ajferij^ the «»tUfe fl3^.iI|A ^^Urir 
;Tiwt .act 'v^iftja Jimi^tpi'al (ic^. which. is* jn9l;,.pi:otec|^(l 

uUid iBsstlji jtbi» ^^rr^t^upcJi thps^ pfep^yigk k'». fe]^.'ijf\- 

tbeverdict.of.a Jiyy>, , -.v-.v'-.: \f 

; I, havfe iMwr,iny. Lords ft^gued we ca^ ; ipnd b^ye mly ip 
'pii4 a. ward or I; wo tp spoae geuQral tjjpic^ j« tr^uJR^d %^^r. 
Jfemejaih»r. Firsti he^aid^ that thi^.Wfis^apii^.qj^i^h^^c^j^^^^ 
.j^uxies, for, vbi/?h thefa i? i?o remedy, lii? cU^ «J;i4*C^§fti>* 

Jw ^fQftld vfih.rtoTie^lmli; it/prpy^ ife^'^^^'p^^rTO 
sp^vs'wd^ .tHaL*a#gg?ie¥ipd p^n;}}^ thpri^., ^b^wgn .ft^, djld 
.iv< gef 'ipijifdiBto r^resf, ..i^a4,^ WR^V ^^ ^®-Cwt;9f 

doG& joop ppov^j that there.ijr^ »p tf PJi?dy,flf)r. j^ji iX^^jij^ ft 
^i4y»ta^ed^ ^battbe'.rfjredytwa&4iflfer^t\4sjii,4^^ 
j^w Wi»ghtl»h^jHiaii?taio^r. .. r />,.,— ' - -i 

« M»>/P^«Bg^^/i^ (jsjked of a C?i§e qf felppvf. ',w,!?p)iyfh 
the Pa^. h^ , no redrew by- t|ie recoy^^x ojt. ii^Wglfiay J 
bvi \t could not \^^pe ci]|3cr.v^^inj ' tlmt il^^^f JWty. i^^s 
not remunerated in moQeyw,,hf^^ ^& comppQ^t\OQ 4r t|io 
pnnjshinent of the Offender. . The Counsel commented 

^npoQ the (izpedicp^ ^ £uif«ring a pnv4te iij^Ri^t. fpc the 
p<iij)ose.ot>ii^tingapubIipgQpdv JBut ijiai^h J.'^li^it 

'JHo^icqrdii^Jy,. ^nd siujCQVely ^^huw th^ gfueral pi;4f^U- 

. f>l^^ yet I d^y Uf ^plpjeatiou in, t^ie pr^$«pt ioat^iu;^,: for 
tbeceU Hft^e l^^e^essitj, t.hat^'he JU^rdpuef Jm^^q. 

:«hcN9)d (ConsuB)^. h^ va!whle,u«ie' m ^^ung Mlstwams, 
Whw «ber# fe. ^^fikM^ ^bmi/ilVv?e of*s Justices ^ the ji)g«c|f, 

: v^ll.^larii^ and.paid for. the^ purpose.Tr-Th^e.was th^ qo 
Oec^iiy.thafcth/^ Cbief4»^«^»o^W issue it,^plaiii)y.n«w^. 
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•M^-Hie bas bestowed some Voris; upon ^Itefn^^pfij^ty that 
exists for the Defendant's interference in tnc Case of li^e . 
Catholie Delegates. — I do not §ec any such propriety; 
There were many personal! who could wth thegn^atest pro- 
priety and' delicacy flU his place on such an occasion ; but 
if as Mr* Penngedheit would contend, the Cliief Justifee 
acted in his 0udicinl capacity, in ffranting a -Wart ant 
ugainst my Client — See to what apredicament he has been 
T^uced— tie has first judged my Client-^-secdndly, resbrt- 
cd to the mockery of a Process to bring him to Trial — and 
thirdly, judged him again. — And what would my Lord^, 
be die consequence of suffering tins extraort}ihary kx\A 
Bioostrons .power in a Chief Justice ? . Why, my Lords, 
if my Lord EUerAdrouekt the Engtisk Cf^ncklar^; or 
. Maker iff ike ^lls had conceiv^ed any malfie to any'jpf^ 
your Lordships- tp morrow, they might iss^e- their War- 
rants, and drag you from your 6^ch to answei^-a fictitious 
cihai^ befoee them ; and all this' sub^ectifig themseire? to 
X\o p(Sna}ty. Mn fennefather has lately told us, that the 
subject could resort to Farjiament tn the e^ent of any 
tmirirrantable proceedings on the part pf the Chief Jus- 
tftoe. * Why my Lords, what a mockery thjs y» I If the 
' Iiish peasant has beeti aggrieved by a Chief Justice, is ^ 
'ft a consolation fbr him to have the liberty of making a 
xmserable passage to Holyhead ; then walkfi^ barefoot to 
Ifindon ; and lastly, stating his wrongs to the Imperial 
' Birliament in a language iinkno^ tb them. What a 
* consolatory prospect lias Mr. Pennefdlher opei^ for the 
^p^asantfy of the land against the enrora of officious, inter* 
: meddUng, or prejudi(Sed Justices. . * 

And now, my Lords, the case rests with you.— ^It 
'iremaihs for you to determine for' the first tiiAe, whe- 
ther there be an arbitrary and capricious power lodged 
in the Chief Justice, to arrest whom he pleases, Mritbout 
*oi|fence committed; or accusation made. If this ]K>wer 
' resides in any Chief Justice, whait are cmr Con^titutrdn^l 
' pretenc^ 1^6 liberty ? We are tbfe sport of a vile moc- 
kery, that telis us that we are iree, but liable to im* 
'^prisoniBetit at caprice; and refers the redress of an in- 
jqred peasant, not to the Laws aiid a Jury, hut to 
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't!i€ gocfd will of a ministerial mfljority in Pnfllatnttit 

I do therefore not rely so much on Cases $nd AtHhtil{|fef» 

a$ on first principles. I rely on the nature of th^'Gonsti*- 

ttition — ^on the liberty of the sabject--«-on tjie veiy -epirft rf 

the government to which me have submitted. As a ^ritteft 

' Autnorfty, T *nicrely mention the gifeat Charter^ knotr- 

'in|f that you, niy* Lords, will deUgnt^ that at thfe end df 

•SIX centtiries, you are afforded the glorious omortunity t^ . 

iconfirm its provi^ons, although a brother Judge be ch^ 

-suflferer, ( • Tueti^g. 

MR. BABCLIPFE. My Lords, the position I sliflll For die 
lendeavdur to establisbisthis, that no Judgcofeny of the 
superior Goutts of Record is answerable in a Cirfl AeticOH 

'for ally acit (thbugb out of Court) done in the exiercwe ^rf 

'an liuniority, Which* he 'possesses, solely in virtue ofiiffi 
Judicial appOintniet^t, and- not in his pri^^te andindivf* 
dual capacity; We are not obli|ed to cantendi that %- 

'^odge of the King^s Bench -CBJti of hiis own wili^ imprison 
^qy of the ' King^s subjects; that is a position^ wniob i 
•conceive) T ani not b6und to prove in support of this 
plea — 4iowever, the case from RoUis abridgment, cited 
py Lord /fcfe, might warrant* me- to do so i— birti tlje 
question is raffed, before what Tribunal is the Judge to 

' answer for any impntated misconduct : whether in a oivft 
action to the party, or to the King in Parliament, as the 

' only Court for the trial of the King's Judges^ ^ It is « 
question interesting in the extreme to the community itt 

^ large, whose protection depends upon the dignity and 
inclependence of the superior Judges, ia ^ aaministrm- 
tion of the laws of the land'; ~ an independence liable to 

; be in varied, as well by pedlar damour, ais by die lindno 
jnt^&rence pf the crowii. ' 

'My Lords, I sliall keep dear of all superfluous matter, 
• in the constdenation of tfais subject, and comer immediate-* 
^ ly to the substantial question before the Coutt. lam wil-- 
" ling' to concede to the Gentlemen on the other side,^ lliat 
' if any Action will lie, this is the proper form of A<;tion| 
' -I alsaconoede, that no ordinary Justice of the Peace can 
justify in trespass, without setting forth a cause of Cora« 
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jBAm^llt fl^4 tIie:{ia(fcHFp|iti^^^ tal^ei^ i^oq Qatb, as Jhc 
j{iI«M)d:of his ^anwUj.— fin^l in ^pqakis^gjof^ w priiiMify 
JiKi^ice of (bePea^o^ J incftn on^ a»sigp^ tq^'kepp tbie jieac^ 
by.iihei^ualCainmissiQpy and up I ^Ju^tnie^fvi^titu^ b)r 

^■iitms,; { beg teave u> a6fin|ii)Q» t)|at no. Afiti^ l^ikr^aijWt 
ni^Judg^ ofreiiardj for (i.mot^r doi^ bjr^him'^a Jiidge,5 

fiflldMltV individual ctpacky^ bul in the ^^ixi;^^ pi* .$pp^ 

,.-. \ ' authority belonging to his Office— Tde Warrant. ^sJigi^ed 

. /v ' ^ him as Chief Justice imports, that fie did the act as 

' >'' A^f Jmiljiiees fi^if ii wal ni>)t d8fie'.a$v»i|ct^fDd bfjirtue 

jrecoidv m^^ v^ adm4Ui94 , ^w^ tUe < I^^nufr^e^ viyWi^ v^ 

M<iix\m to .the Castes ^put by Mf • Pt^tffie/lsUhq' t^,^w sUqJi 
.rfiould bftvf.bwn tbc PlaH>M6>Coursff,,;l.ifef€irjjjp[i^^ to trtie 
XIase: qC TA^i.jS&V^ y, Nmls in; jP^K)riU. j^tfj^gC^t^^. J^^^^^ 
ilm^^9 {^»( 9$«.0nd ike, G^s^ of t}>e Qrocers^Campfm qf 
ijUmim. Y< 9^9: Jtt'C^i^op ^f Qmterbwif^ in ^ .vp^* 
irq»^ pi^i.77(>.: 'Fnon^ die^e Autliorities, if. apy,^ wj^itb 
JWfeawry^. it #pp?ar^ tbai the d^m^rr^ admi^ e^ry i^qt 
Iwell pleHd<e€l» «Qid that ^ t(i>v<^se m^y be taken to nia^^qr 
/#C La^» ifitb« interimxed wH^matt^of factiNr-Tbe C^e 
<rf ifee Gr^oeti Compa/^j twa^- an Actiw of " Qfw^ JGw- 
Ifedit^' and ihe Plai^jul^ ii^.tjrusir.i^^jfj^tipn M'^v^i^, 
4ibnt itfaekmgied Xq the ^e£^p<Uut: to ^^ preseut tp tbe 
iCburch &c," and it ws^ d^id«^i», f^ thougli the pbjeoiUf^ 
*^ was, ihat th/s travei^se wai^^.ol'iiipalter of Law, whereof 
tf^ the Jury couid not judg^ ih^t being r iaw minced wi^i 
'** facfe» it warckarJyjtlawiwWo''^- > , 
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•:. i flodgl^t i^Qnsfore-noiiF pwteu4 b^ibre tbe Court , 

that the admission being once inadai that the C^ief 

Justice acted as such, there is nothing for the Court 

.to try; fiar- k h^i^g «<^HC0d^ "iq A^iSW)erU» 'ibat 

^o I i Aetkn ^ lies aga^M; > (i • J^ttfjlge: Iqv • a, ./.tuUci^. , . A^Qt ; 

mid fk beiag admltt^ bgr timr 9kwimi% thai Ih^ 4^t 

^mate done by the Defemfeiit.ias ChJof Ju^c^i .40^* theiKs 

))fore Judicial, tboreiB-mo quesil0« for %\^^ Co^rf* But it 

/»' my Clients wislitOi bring fovHi^ard th^, abati:aQt question, 

*»aiidn<^ m.^y upiiB aoypoiflit of plcadingi s^ye i^pf^r 

as to have it taken as admitted oa the recoixl, that he ex- 
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tcc^f ;^le? .hifet[fce.: gi tA^'fertt jjidcfe'lj: is tibtit^ttdted/tlitfl 

onty ruhs into c6untie^ at farge^ atjU not tiko 'dttes or txjf^ 
pp'rat^ toWbs, atid mttlciil&lV,i!o{*jnto tto City of i^Miri 
Mrhcreof tn0 Aidenii*0n ai^^ the proper mi pecfaitttr M<- 




<J^ ifecprd.1* hot )lai!biefci' ,,.._-. -^ -4-— , . 

qi\^ becaugd the caSi^ sajsV^^^ hie shall not te 'liable for 
what. lie' ^oes dp^xilyiti <3oiirti' 101^ stfangfebottildiBloi ^ 
draVix 'iW he is liable 'for^ wi{ai*^.he 'does 6m of 'Cintn* 







ttjr 0fj||e;|iiw toccmlrotili an^ confix jrftbiA th^jv pi^ 
perjimks ; if^^ that e;Ten as'to iLoae Cqurts, certain acts 
might be deemeclf Judicidf i^Itk^ugh don^ off the ^ench» 
so as, to. protect the: Judge froni £^ ei<ril . action :, iuch^ m 
taki.ng afl^avits, ^nd haiu ^^^ issuing praces?r as U cbf- j 
kc4bi[(e from the case of M^dca^ i. iiodsson mtfuittm* 
toge,l6€|^ which wa<s an action against uie Slierifis of 
jTor/rJbrr taking insufflcienf hpiU They were Sheriffs of. 
ihe CQtinijc of Yor^^ and, as such^/Ministerial Officers jf' 
t)tut it appeared that they were Judgipa of aii antie^t Court 
in Yoi'K City, and atso time c^utbf mind keepers of the' 

rit there rv anfl^^thcU; <)n parties being arrest^ ^ they wejee 
taice haif^ bii their finding ^ufi^cieni securities ; it^vlaik 
resolved " Tb^t this a<?ti. was done by them^ as Judges of 
•* such Court, and, foi* this Judiciaf.act, no aiition layi' 
" andihatth^ having two atithoritiesm Ma persona^ it^ 
*• shaft be ta^en to be done by that authority^ by whicht ' 
•* they have power to fc^if, and dii^txs, as Judges of the 
Court*" So the court ttioi^ht, that iiit at! eveftts, iC 
beiqg.equivocat in which capacity thev 4<?ti5^, Mrni^iterfar 
or Jii^icial, they would t^ke it thtft tn^yact^ Jiwlibidljf^' 
and that no aetipti ivbuld lie. That ^as. ah Actpbt'dotie' 
©n the 3ei<jbj|^ but. out of Court/ by ao inferior Jtfdge/ 
|f 4t.had been, an Act done lippii ihe Bench^ there wotifd' 
feave. jbecn tio heeessity fpi" the in^^ndtoent 9 pitid ftomf tht^* 
Case stroilgly appears the' ariiiLfefy of thd superior Courts^ 
lipprbt^^ even the inferior' Judges, #hifst acting in a*cp6fse?' 
fii^ Justice*— within the scope of their jurisdiction^ — JA t& 
exercise of their 'Judicial office* "' / ^''' * ; " ' 



o * 



B^t itlsfurtli^f coriteiiAx!, that ^4ihfttFiig;iJhife fssmng 
)piaUy and ^. writs of Habeas Corpus, and, (ak W ; BaS, 
and rea)gii&ahces> 'to be judicial . Aci^i yet the. Act 
here coii>]|p}aiBed of, the issuing lb 1^ Wai^hahtj^is a Jifi-' 
nisterii|I and not a judicial Act^ and the irguni^ixi |nad^ 
vse of js this, 'th?itthfe;^hi>f' Justice 6f ib^Jting*^ 
Ben^H has the power of ft' ' ^6hs<^rvat6r of "Ae Tfeace^ 
whose, office was . kninisteriat, &tii that thef^forfif he funa' 
Ministerially ^ but doeistt fotTdVr', iiihat be^atis^be jf69ieiMi 
aD authority as pajt of his office of Chief. Justice,, which 
a Coi^serva to^ or J^usticc of ^he Peaee might have lfe5i[er- 
^fs^i he a^ed^.iiot as ajdd^, hut as a Cohservatt>f of 
th^jlP^eacei and are your i^okhhipl prepaired te say 
that Ibecatise Xh6 ' Chief im^t^ 'ex:en;idei the powerii of 4: 



/ 
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coasenvftlop.of i Usie pckdO) Ks oit9 braQqli' of his atHhorityi 
Ijieis to bedegrdd^ from hidjiigh office, .'and put on a. level 
i/vith the lowest imnister of Justice* Idq not memi to .de^ 
ny, thht many officf i*8 of inferior Coarts are both Judges 
and mklUterial officers. — The SheriflP is both ;---hejs a 
Judge in his County Court ; and a mini^te^ in the execu*^ 
tlotl of ujauy of Ihe King's Writs. Th€> Coroner is ar 
Judge on an inq^^t» on yiew of the body; bi^t may be 
loinistei^tai^ in obedience to- a Writ.— tThe Justice .of the 
peacei in like manner,, may be ministerial in keeping, the 
peaq^.; but is a Ju<%e at quarter Sesisioi^s, in conjunetioa 
.ivs^h others, sqme of whom, are of the Ctuovum; , but it ia 
to.be observed, tha^.a Justice-of the Pe{^:ei9 hbt a Judges 
vuitil be sits at^. tlie Sessions; and* that only by meetii^ 
certain per$dt>a gt a certain, place ; and i^Mfdt.singlya Judn 
cial officer, as each superior Jiidge is : except when he is 
ii)ade a Judge by Stat\ite$ and there are auulbertess in- 
stahces o( Cases,, independant oftbos^ already citedi 
which shew the distinction between a party acting miais<» 
terially^ and Judicially. . It has been the policy, of tho^ 
t^awy ^dniunisterea by . Judges of the superior Courtsu ta 
i:eep infetior gSicers within the limits of th^ir duty; and 
t^e. various bra,|Qcfies -of their officps distinct ; but. there i^ 
lio case to be found m the books, -where even^an. inferior 
Judge, Iiaving. certain powers^ appareptly t ministerial, iHr. 
cident and inseperably annexed to his office of Jjtidg^* luia' 
been deeQied, in their e:!Bercise, tohave.act^ ministerially ; 
and tberefoi^, . to T)e excluded from the.protectioB ,affoitledi» 
hima^JudgCf , V: . . ; ■ •. . : . — . m/ 

' I have fj^ad over ^H. the .Cases cited by the other jside^' 
arid cannot Qnd^a position to 'Warrant such a Jio^ion^ 
^ and .1^11 of thep a^& Cases, not, of officeiis as;ercisii^, a^ 
Judges,, powers^ apparently ministerial; but of officoitff 
one dIsUact branch of is^bp^e, offices is ftxepntive, and aiKH> 
ther. Judicial ; and tberQ die branches arp as distiz^t, ati 
i^ ]>eld liy. diScrcui. n|erfop« i .9d4 ?9 ^ase has been.cUedi 
to shew, thate^veipAjustiQe pi/ Peace; would be lial^Je t^. aH^ 
action, for issHiiig,H!6, WafKan;t as. I^rocess'tp a par^!t4>> 
appear befor^ h^ip^ ip respect of. an; oJfence whereof* Imt 
should becopstUiu^ tJEie.Ji^ige* X lisfar your Lordp^ips* 
to 2 Haif^/fif l^G.^jjlif 2^ '^ectipn 20. Tl)is pafsagiQ Wr 

f . ' ¥ « i : 'I ^ • ' } ' ' • • 



li0t.^b«((n>*cS(iedj and ibwe'Mr* Se^'etknClfaiikinshi!^ 
takdo^tbat tofii^ di&tlncfion, whk)h may be fairiy appRe^bfe 
herev i^fa gajfej' «<* AiwV p^rhapte there may be this tUP- 
•* fcr^ce betvveetl the Warrdnfe of a Justice of peajde, 
w ibr'iaeb OftttgesS, which^ be has- not HutTtoi^ity io neajr 
*^ ^MBd do'temi'iH)jf ii* Jud^^, Wilih<)tlt the cJoncurrenee i^f 
» Gith«^i?i; and^froli WVp^nWidr att ofifenc^ tfbfdi he 
^'r«yty 4o det^rniiiiej wjtfr^it 'Ifee coticirrretic?e'^6F aitijr 
«* ot^ri thiH in' the Jbrnier Cii«e, in fiaf much' ai M 
♦^' t^«r proccede ttiirtifeterJally thafr Jctditialfy, if lie aCl 
♦* oowtiptly^ Wis liuble to att actf<m at Ihe suitof th* 
« patt^jds wdl aSto an lttfbi*matiorf at tResute. of tfife 
i» Kmgtt bill iw the fatter Cascj Ti^ » pifhfsbablt only 
•• at the suk^ Ae King,. for that r^ferly ftottiSa'H 
*• liabte to an ftt*tien Ibr what he if otfc- as Jhdge*'^^ ' 

My ijotA^i '- 1 conccfve, that the King's WipeiW J«cl^€f of 
Record ca«ino€ aet miniHeriaHy, unless perha|is in obt^ib^ 
a partlciiUit Wfil, issi^^by aatHorrty of a Statute j and 
4i8tiH^ion&» wbic^ might be taken as^.'tp fnferBi^ Judges^ 
eanitot Apply to them, who arenbiinferftn* 'to atiy othersi 
And^ do not act- fey others connfi&T»d or aiftbortty j dtid thtf 
e^nftisiort arises from considering thb^tfcts, ^\A<i\i ite 
p^t^iy atidiBai^ to Vhe Jndfcial exercisfr df the C^fflce,, d^T 
nsdniftteriali whiett in feist, there is 9 material dlflfference 
between doin^^ an act, which is andlWy to the bo^loess d? 
the Cdart, and one, which is. trthii,sterial ^ As» in tihe ' Cji^e 
4f i%9#^, ihe Jodge d^es an tmrfllary, -bilt not' ^ ministe- 
rial act— My Lord Chief Justice here tsdces a'fih<&i trtifttx 
must be done out of Court; yet stHl Jbe does it as a Ju^^e, 
an^ ndt^tt^nWerSlly.*— Many thkigs^must be i^'ond otif of 
e«»rt by in Judi^e, ot- the birj<infess (^Idnk proerefe^ and' 
y«ui^ liOrdsMps know; that it is- usuaf to ?efbr to brie' 8f tli^ 
Bsronsof the E^xkequer^ being ^tiiereiyjr ^ndllilry; to the* 
Qm»u to rfeporf^- wbcthef ah'rAirtwqi^ if sKoif^ 6r ftdl, or 
^fike t ^irtiiTatHg you prepared tahold',^tbjVt*in d<!)iftg ^>^ 
ttey at^' acting minlsfertaljy^ artd^bbt* (ibcillhi^ to tlie; 
©©mrt,- m Aeir office as Jtf^^is, tJtQtrdi|itt'idbedfenifre tol an 
dfdejP'^f eottt'tj md Ihatf S^lrhlkike^fhfeht subj&f them" 
i»'2ibt\m^^ •Buif'is' it-^not; th^ tb^l^mii^'iit 'sbth, Casd;' 
A»^ jiridBdry to the ^businesra of tft^ ^V^ittKi pi^ Hai i^ 
ifee- dUi^fe^ce' between thb^.acts, dtitie-by fte* Jiidges* of 
the other Courts^ and the act of the Chief Justice here. 



j« fvrdiorftnce-af th^ business of his Court ? — K there b^ 
iifty diHio(Dtien» allow 1110 to 'say,' it is in favou^ of th^ 
JDefendaiikt; Uiq Chief Justice of tire King^s Beneh ; for ma^ 
liy of. tih^ insiUDices uientionecl to the Court, such a$ Fiais 
Slop aref comparatively speaking, of modem origin ; bat 
ilie act pf ibe Cl^ief . Jostice is by virtue of a Jurisdiction 
inherent in the office, and coeval with it; and if the 
power was delegated by tlie Coiirtj it is a delegation be- 
yond titnd of memotv^ ; for thei:e fire no traces to be found 
/rf" any period^ wherein the Judges of the Coi^rt of King*s 
Jiench hhd ceased :to e;xercise this authority, as part gf 
4he]r origioal office ; and therefore, it is nota mere prac- 
tice of two ot three bui^dred years, but a power inherent 
ifi the niSce of Judge- of the Kirk's Bench j jEor when the 
Court of King^s Bmeh^ in practice, moved with the person 
of- the King, on its^ coming into a County,. it su8pende4 
4i}t tl)e inferior Criminal ^risdictidns ; and the CViminfil 
\w*f was to be ^ministered by the Court of Kin^s JBench 
piotie^-^Now it w|i« quite impossible, that the Judge could 
|>eilbr«iaU die business in open Court. — ^JBosides, it sat at 
aUited timca ( and it.waSfiquaUy impossible, that the whole 
rf ibe. vacation should be left without the administration 
4>f CriitMaal Justice; of course their authority was dele-^ 
gated to individual Judges^ so that they could receive com* 
platoU, and take infi)rmatinns, commit, and take bail iu 
vaeaiioiif Arrest for treason, and other crimes, and issue 
Writs of Habeas Corpus | all of which wei'e xis maj^erial 
to be done by individual Jadges> as the issuing of Piais 
^n the civil side of the CcHirt. — I really cannot conceive 
my difference between the acta of the Judge in the on^ 
Ca^e^ and die other. — : 

. On the same principle, evo-y Judge of the Court of 
Kin^s Bemefi is conservjRtor and coroner throughout 
%he kingdom ; and t|iat by the mere Wr^t ot patent 
appointing them, without any other commission, as in« 
ber^ut in, and^partof the ofticp of Juilge.— »-If the Chief 
j^uMice eeased to be Judge^ he would oease to be a conser- 
tator of the peace and coroner ; and is tliere any questson, 
th&t at the time wbeki the Judge's office determined on the 
demiae of (he CrowAi thougl) tlmt of an ordinaiy coroner 
did iK^tj the JudiEe of the King's Bench would also have 
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conned tdb^ a corQher: it might as well Besaid, tlil^t br- 
caus6 tlie Defendant, bv Ins office, grTes counsel to the 
King in t^arliament, if he dropt any observastbns reflect- 
ing on the character of any man, that he, not si^rng in 
Judgment, would be liable to ail action ^t cotnmon Jaw 
for slander or the like^ although fulfilling part of his dlify 

'^s Judge. ' ' 

'''■•''" ■ * . • \' • . 

In order to shew j-pur Lor^fships, that acts of this kiM 
. lire always construed by the Courts of Justice, as dorie ju- 
dicially, as much as granting Fiats^ or other' Judifcial pro- 
ceedings in Chamber, I will draw' your attention to atxt 
or two Cases, which I think ought to decide the question—^ 
And first, to the Case of The King v. f>^iiV<?,' already cited, 
where there was an attachment against a constable, fbrnot 
.obeying the Judge's Warrant, as f5:)r a contempt of th^ 
Court itself. The act of the officer was a contempt of* the 
Court; arid the Court could not attach him on aiiy other 
principle, than that the disobedience of the command of 
a single Judge, was* a contempt of the Court ; and it i|j 
fnccntestibly true, that for the disobedience or contempt 
of the Warrant of a Justice of the peace, the retnedy ii 
only by indictment ; and the supctior Courts will nevfer 
interfere by attachment, for a contempt of any Coiiit bitt 
their own-i-As -in Strange 567, The King a Burchett.--^ 

Y The Court ordered an attachment Nisi against th6 
*• Town Clerk of Guilford^ and a Defendant convicted 
** on the game act, for granting and issuing out a Re- 

V plevin of goods distrained tor the penalty." A motion 
was afterwards made, that the order should be disclAirged, 
which was done 5 " The Court holding, that it was only ft 
,^* contempt of the inferior Jurisdictioit of the Justice of 
** the P^ace i and in such Case tlic Kinsts Bench never in- ' 
<* terposed, and they would not attach for a contempt 
^^ of an inferior Cburti". — So my T^rds, taking those two 
Pases together, in the one, where the Court did attadi fqr 
a contcpfipt o^ an order of a Judge; and in the other, 
where they refui^ed to attach for the contempt of mi order 
of the Justices, can there be a doubt, upon authority and' 
principle, that as ancillary acts may be done in civiiy bo 
they may be done in Criminal Cases .^-^-That there* 4s no 
law which dniws any disti}iction- betweei^ them ;- and' that 
the? Judges of tU? Court af King's Bench may and are 



bound to bring peirshns in this mannev to tffal^ in'tliat 

cwirt. There is a cas^, ,of tlie authority of wkichy I shall 

-fsfliy^ nothing $ but it is extraordinary » Uiat when no such 

«(iioD as the pre&eut ho^ ever been -thought of» theile 

.should be even a didum to be found, as to the right of 

exercising the judicial autliOrity here complained of. The 

case of The King \, Aknon^ in Sir JS. WUmot's reports, h p». 365^ 

quite .to the point. — The judgnielit was never delivered hi 

csourt; but .it wa» the argument of Sir JS. Wilmot^ as 

prepared by hini6e1/; and if the Defendant had Tesisted, 

.was intended to, have been delivered as his judgment on 

•bthe case ;-rin fact it w^is every thing, but a decision. 

:* The 4^ase was this : there was a condidonal order for 
an a^taobment obtained against the Defendant for libelling 
/the Chief Justice, charging him with acts, as illpgally 
done, being d<Mic out of coutt,-*-The attachment . was 
gnanted ; and the cans^ atteuipted.to be shewn 'was : Tliat 
^h^ Chief Justice had been' acting oiily in his chamber^, 
and not in his court; and i|)e very point arose, whether 
.there was any soh'd distinction between a,cts done, and 
.orders made^ in chambei?, aod out of court. The aot 
i^liai^d upon the Judge w^s, his illegally altering the 
•record, in tlie case of The King v. Wilkes i and the 
motion grew out of q publication on the subject, by 
Alman the .printer. It was a very laboured argument 
l>y Mr. Justice IVilpioL He says, <' and therefore the 
*'* que^tio^ resolves itself ^t la^t into this si^igle point, 
*^ whether a Judge*, making an order at l^is. bouse of 
^* chamber, is not acting in his judicial capacity, as a ' 

'^ JiK%eof the court; apd whether both bis person and^ 
'* his character are not. imder the same protecdon, as if 
^' he wa3 sitting by hii^tself in court. It i$ conceded, (hat 
*• an acf^of violcaice upon bis person, when he wjis ni^kr 
** iijg'such an ortlen, would be a contempt pun ifchable by 
^* f altachmeixt ; upon what principle? For striking a 
^* Judge in walking, along ^he, streets, wpuld not be a 
•* contempt of' the court. The reason therefore mu^ 
^* bei, that he is in the exercise of his office, and dis- 
*.* charging the functions of a Judge of this couiu" Again, 
in spring of those acts of a Ju(^ge out of court, iie says. 
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^Bnt jitSil they am ctnanations <of. jtsdU&l- pa#ef ;.«i4 
!**. whether ifaey hav^ more or lost veighc^ they areJKis 
^* done by the Judge in che eattie capacity and chan 
^^ ract^r^ in whic^ he «iu here; knd whether he is laidiig 
^^ an afiidavit iMit of court, or pronounchig a aotea»a 
*^ opinion in court, the reason of resentktg tlte indigmtgr 
** is die same $ and ubi eUdem fit raiioy iHidem est jmS* 
^tA then in page i^SS, he gbes on and says, ^^ The ditf- 
^*^ Ibrence b^wten the <oroe> the wetght, atid the elioi^jr 
•f ^ of an order^ and of a rule, re$pe<^ oniy the tno^a o^ 
i^f executing them.'' Agam, *^ I canlnake no differaneft 
f^ between a Judga aaiAg in eoait, or judicially cusA of 1l^ 
«* blit that he has not the same plenitude of power in the 
f^ one ca^, which he has in theotliar; bi!itatiHhe«acts 
ff by virtue, pf th^ {)dtem conetituting him Judge '«f 
^^ thi» coorti lifid of the power which l\ui la^ giv^ hihH 
f * in that character and oapnoity." Now, I b^ yodr 
Ijordships to attend to thete words, ^^ whel) lie isMiea^hui 
^^' warrant aft eoni^er^atof of -the peaces <llte Court pilniabea 
^< the officer who disdlifey!^ it> by attachmeat, (confirming 
f* ilie case of The King v. White) and why i Beoausa itifc 
*♦ the act of a judge, mhfe judicial capacity. Indeed, it 
f^ i» an <^truction to process, in that particalar eott)pt(Attt}L 
f* But suppose lie Was calBmni^ited for i^uing; sticha wai^ 
f rant, would not the court grant an attachment for k^^ 
^ beg your Lotxlships attention to this dpinioti, deKberately 
formed ; and intended to hav«e beeti ifeliTered in CqiH*!. 
But the Detendant, knowing that the detachHient tnuat g6 
iiguinst {lim^ did not sti^ further in the ^au«e« 

My Lopd, it seenis to me, timt the act done haiv te 
nqthing more or less than a eriminal Fiat ; like « Fiai^ it 
» a process to bring the party before the Coort. Tbe^6 
must in fact, origitially haVe been a more urgent necetaicy 
for tho6e great magi^>tl^l€s to interfere personally^ xH 
gninting warrants > and taking hiformation$( partieiiterly 
in cases, where there was a new oilence, or where tHft 
{uferior magistrates were afraid to act) and it was found 
peculiarly necessary, where there was to be a trial of att. 
important case, before a full coUrt, at the bar of th^ 
i^f^'s BeOch-^it was considtifed right and proper for the 
Chief Justice to issue, what is called a Bench warrant f 
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thttt is, A %ai*ttht grjmted by the milHority oT ihe ^onil 
of Kiii^i Bench. So in fcHia cose, the Chief Justice's wa*a» 
taAt'was a prooe^s^ peculiarly adapted for bringing in a 
pdrt?, who was to take l>is trial for a flew offence, to be 
$ried before the foil court of Oj^erand Ter-miner^ it wa> 
pMfMP, I say, in such a case, t>hat the court itseii, by 
«ne of itt Judg«^, should issue the warnoit of arrest* ' 



♦* 



I think, my Lord», a very strong argument arises one 
of the last statute of Habeas Corpus. It is a legislative 
flptiiicmifeia to tli^ law on the case^ that an-aetion will ncilie 
Ugainst m Jbdge, even actmg out of court, unless so provided 
by slatQte. By a clause^ added on the second reading of 
the biU> a special action is given against him, for not gra13?^* 
lug tb^ wril ; and it was added, aiAer a consultation with the 
^dges on the point, whether any action lay at commoit 
faurv {or Tc&siu^ the writ.^ The aci passed in tHh couDUr^^ 
iiti 17fiK2 1 but had previously pa&sed in England* \ it may 
M saM) thai the clause was mad^ not to give' the action^ 
bat to! imfliitt the . penalty of JB600 ; however^ the taldng 
Ac^f^iiciiaiia of-, tlie Judges is an answer to thatw ' ' 
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. The ?0fne ismbo nh-ucfa strengthened^ by atiottrer argo^ 
VMHt'i^aaniely, that the statute, which gives JuBt«}€¥ of thd 
]^Mcc|^ltbiBi^y to plead the generarii i»ue, and give in eyi^ 
dence the ^p^iai mattel*,; dbes not inclode the ioperior 
Judges ; and the statute which provides, that in actions 
a^iTtrtr'jis^ittMKefi th^y must bare hioaith's notice, dToes 
liot a|»p)y in acaiw like tbijB. < If ike legislataie b^d «on^ 
leiiq>Uled.|hQ possibility of actions i^ainst them, ibr »n 
^t;c(oiie in lAi0 eKecittba of .theif. oAbes, it tertainty 
woikld liave 9^rdec| tbenl the . saiiMF pvoteetiop ; but n€» 
Qientjon whatever is, made .of ihe superior Judg^t,' who 
U);CO)^^qepce,*if the law be as the gentlemen on th^ 
other sid^ cdnteiid^ m\Ht be in a worse cenditioD) tjian 
t}ie ol*difiar7 Justice of the VesiCe.. • > 



) > 



Mj( IlifOrdsy another' arguHKfit, and' I think not n wenU 
^i)e4;.^..to be dr^viR frum the' sitentii ^f fhid books, as to' 
any i\^ck .action -^ver having, been bi'OttghtV- tlvoUgh so* 
many occasions must have offered since the origin of on^ 
law ; and although actions nearly similar in principle were 
attempted^ unsuCc^sfully $ as in thu QSi^Q^oi^Damport y. 



BSprtpsmii Cro. EiU 620 ; and in 2 Jmfi, 4*}, -tirhicU 
^as an abtion against a witness, for what he said. in ^a 
court of jiifciicc, in a matter material to the issue $ an^it 
aras held> no action would lie. The eaiirt«aid, ** if the 
!•* Defendant should bo putiished in law in this actiao^ 
*•. there wjoiild be some precedent of it before this time j 
** bat beiri[^j there is tiot any precetlent found tliereof, it 
^< is a good argument) that tne acfl^Mi is not maintaina^ 
.•'^'ble/' 
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' As to the case of Tbrogmorion v. AUen^'it has been 
hrgued by the gentleman on the other side^ thait> it ORiinot 
justify the issuing sndi a warrant' as this, bjthtf Chief 
Justice; and that the case of Throgmorton v. jUkn i§ 
tiothing but the justification of the ofScer, who wars bonnet 
to obey the Judge; but if the officer cootd not justiij^ 
under a similar command of a Jnstice of the Peacse,: then 
there must be consequently a paranaount authority in tbe^ 
Judged of the court of H&ng's Benck^ to make the jcisttfi* 
catioff of tlieir officer: in similar cases available';' fot the 
parole command of a Justice of the Peaoe<€b amsi a 
person, woukl be no justification of the constable ; h* 
nittst shew a warrant under, seal ; ami that btl mustito 8o» 
in order to justify an flrrest^I believe wftl not bedisputed? 
whereas, that case docidts, that the officer miglit jttstif]^ 
iind^r the parol command of the Chief J^stiee^ ' . ' » 
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My Lords, ^an Ar^ment has bet^n-Vis^d, tliM tbe 
other : persons bes^de^ the Chief Justice of th^ 'K^ti^9 
Bejickf such as the- CAanocUbn a0d(iotiiets;'>are e^jORtty- 
conservators of tto; Beade, by mvtm of»th«r offices ; aftd 
then the question: is^put, whether Uhoie persons, if tfeey 
issued their tjrarrants, would or would iiotly^'liifele t6 air 
action? The answer is quite plain. If? dityexerdsethtt 
authority of consensators of the Peace^ as pan ^ a judi- 
cial office, then they would be * protected by 'that office • 
but if they do not, and are simply conservators of the 
Peace .at ^ofnttiort law, then they wonld be liabl^ fo^ac- 
tions, as- ordinary conseryatorsi of the Pe«oe; but most of 
those iwsonswera. conservators, ksmtmheri^ ^'Aula 
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T^^ pcotectipn ^o£ Jb^gfi9 t&ii» on. princ^iles^ of poUcji^ 
doot QEiit^bqical rUI^^ ofid tb^ 9rgi|iiif}QU 4ffi^wQma^ 
Ike priiu^}^ of pp)»lic poik^ ^r^ I siibp^it,, HOtou^w^FH 
fiUe^The cqui^oa kw ¥efu9e$ to ei^t^J^tajo, q^esli^n^ 
ftod 9vil| even ve&ipind the most solen^i epoJt,i:ac^, on t}if| 
grotti^), that tb# Quforceoieat of them wpi^ld ipduoe poli** 
)ic9l iiicooveoiencp. Agajnst a paity maliciously miudng 
^ Uisfs a^dayit in. Chanc^ry^ it was hpid i\o ^c^ipQ woi^ 
lie, 4!flre y. Sedgmcke 2 JRol reg* ig?, 198j^ ^nd forth^ 
gpod veaaoa, that it would deter perspns froi^ beppming 
Wiia/fafifi^ if th^ were liable to tl^ a^tiop of evei^y apgfy 
|iod disfiiqpointed suitor*r-Qn th^ s^np^ pripqiple^, uo, a9r 
tion lies for a felonious taking ; the remedy is not thepe. bui 
in another place,—- not to Uie individual, but the public ; 
a^d fp (Jbjs^MrincipIeji lesl; the public Justice ^ould Ipe un-* 
ittMbrce^i 4«^ gonsf^quence of toe t^co^pta^ce of indiyidu4 
lfQ||[Q)9PAi»flon ;^i^4 tb*t tl^e fenf* wiU r^tb^er B^n^t a p;:*; 
Vi^e wrqcigf tp^n a public misphjeC |a tb^ C9^« p< cqiv- 
0saptft, the Cpurtf go sq far in enforcing tki9 ppr4npipl.e of 
yi4% jHjlicy, that ^be ofl^ceir* who by ^ s^enija deed 
jMiirt#d wj^ hi$ b<#-pay4 ^as allowed to mxi|ve^ it ba^^ 
Iqr %n ^QtioQ;: as^i^i th^ Pase of I^dderdale y, ISPi^ JOr<^^ ^ 
J^ftnfrosf 4i farm,. I^a 24^8 : and ^l^o, t^e ^a^.ojf Stanf 
#1^} I^d^erdiie in 2 Ansfruiher 53? } and WPtbep» flatty 
iPPd (^Km in 3. TW-m. Rep. 681,, on the same ^ifl)j^ct.,T:r 
^Aod «dn(t do these C^/^ decic^e .^ Tbat thpugb a p^ 
mff: JUve entpr^ into a, i^ir cQiM.rapt)-T-^ough 1^ dn 
.ta» Wt im^j^ch^W^. fex frwd w iafoni)»Uty ;. yet if >!; iif^- 
dncfi^«i^^4in<^PWpiHenge» the Qo|frt§ w41l pot enforce 
1^ p^oro^^ije of tlie pontr^t ^ and dif rej^re th^ ppliqy 
pf A^ l#,w would Wt aUo,w that put^pci^ provided |b;r th^ 
i^^lfrPftf Q^cer hy rfie itiate^ to e^i^jie him tp com^ fosr 
if:^ i^ tii^e of necejisity, \o be conj$3/s9t^ 9F diverted t9 
fltbep porpo^e^ The C^se of Jurors wa3 f4i^efidy me^tij^ji,- 
t^if^f^Vi^nesswd couDusel h^yetbe same prq^ctKi^ 
i|^ ^ C^lirt of Justice. The law howei^er gp^ even fupv 
,tber } fo;r tbpjo^ a cpiitract i? oib(Btwi^e vaCd, ^d is n^t 
tfaw;^ tb^ ppUcy ci' tb,e st^J? ^ yet if U is, infraudaci^ to 
^|ie pt/egiidlc^ of a ^ird p^rspn, it bocppijes vpid^ble^ and 
cannot be enforced against the parties to it ; as is die every 
day practice^ of defeating an agreement (on a composidon 
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With creditors) to pay one of them a greater sura of 
motley, than the composition agreed to by all.— Sb say« 
the policy of the law iii this Case, that the indef>endance 
©f the Judges of the superior Courts roust be maintained ; 
for if they are degraded or reduced to the level of coni- 
inoh personsjT-if thej' are to be disgraced, by being dragged 
before the common tribunals, in actions at common law, 
the authority of the* Judges will be weakened, and their 
t>flice brought into disrepute, to the great injury of the 
common- wealth, in the admiiiistration of public Justice ; 
whereas, as to the inferior Judges, the policy of the law 
is rather to keep them in dependance on the King's 
Courts* 

But my Lords> I beg of you to consider the' conse- 

3uences of the argument at the other side. — if the Chief 
ustice of the Kin^s Bench is subject to an aCtioii, hfe is 
liable to bp indicted at the quarter Sessions; Jbetorc the 
Inferior Magistrates, for the same offence ;' fof it cannot be 
doubted, that where an action lies for false imprisonment, 
^o will an indictment — 2 Inst. 55 f and also Wilmofis rep^ 
95 5 and your Lordships must come to this monstrotis 
conclusion, that the Chief Justice may be indicted for this 
fclse imprisonment, at the quarter Sessions, or may haV^ 
an information granted against him, in the Court of 
Min^s Bench. — 'Does the law fiirnish an instance of such 
absurdity ? if the Chief Justice is a common conservator 
rf the peacei he is also k common coroner j and he might 
be fined in Couit, if he refused to attend on an inquest j— 
for so says the law; and allow me to observe, that the 
pfficfe of coroner is not discontinued in the person of th^ 
Chief Justice : we have a very late instance of the exer- 
cise of it ; for it is said, that Lord EUenborough the Qfief 
Justice of JBrtgfanrf, sat as supreme Coroner, upoii ih^ 
body of the late Mr. Perceval. And therefore my Lcwdar, 
if you allow this demurrer, you must hold, that the Chief 
Justice of the Kin^$ Berich is not only liable to this ac- 
tion, but to an indictment for the same ofFeiice ; for if Jt 
would not be a good plea to an action, it is no bar to Hh 
indictment. ' • 

My Lords, I have avoids a» much as possiblej goiof 
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over |iie arguments of those who went before me ; and I* 
nave endeavoured, as far as was in my power* to explain 
the meaning, and to. argue in support of the pl^$ and 
what I contend for is, that it was an act done in the ex** 
ercise qf the Defendant's Judicial office, as ancillary to tba 
Courjt in which he presides ^ and that no act done in thac 
manner, as or connected with the office .of Chief Justice,; 
isexaniinablein a Civil action, however it may be in ana- 
ther place, — before the King in Parliament ;-r~that it is 
contrary to the policy of the law^ — and that if it was allowed, 
4iie situation of the .superior Judges would not be worth 
holding — They would be hatrassed by actions, and per^ 
scented by indictments, according to the caprice of the 
disappointed suitor, pr apprehended delinquent ; — and 
taking all these matters into your serious consideration^ I 
trufet your Lordships will be of opinion,, that die plea is 
a sufficient bar, and this action not maintainable. 

MR. BURN£. — My Lords, I am counsel for the Plain-. For tha 
tiff, to support the demurrer, to the plea filed by the D^ Plaintii( 
fendant ; and your Lordships are called on by tliis plea^ 
as it stands, to decide this, abstract proposition ; namely, 
that^ the Defendant having issued his Warrant figainst the 
Plaintiff; and having thereby called Himself Chief Justice 
of the Court of Kin^s Bencky no action lies against him | 
tliough such Warrant was utterly unfounded, and an ac- 
tion for an arrest under it, would be well maintainable if 
issued by any other Magistrate. 1 confess, it does appear 
to me to have been unnecessary and imprudent, to bring 
fi>rward such a proposition ; and I felt great pleasure in 
hearing it acknowledged, that the present plea; was not to 
be considered as the pica of the highly respectable Defen« 
dant, but of some person, more anxious to enlarge the 
powers of his office, than to consult his. personal feelings. 
it will be my duty, to endeavour to shew your. Lordships* 
that the ground relied on in this plea by way of justificf^ 
tion, cannot shelter ^Iia Defendant from liability to the 
present action ; and let it not be understood) that I mean 
to dispute a principle, which, ai far as my information 

Soe8> is a wi^c, necessary, and useful principle, not to be 
isputed in a Court of Justice; namely, " that where a 
*< Judize does a Judicial act, and in his Judicial capacity, 
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** <i6 'civil afcKbtt Can bfe toafetahiea a'g^stWin* 1 con- 
^^ ihh ^ritidple to 'be 6sseuti&lly nec*sary lii ihie aflitii* 
HtattatJoii of Justice, as \rell for the 'protKstion of th« 
Jtidgie, a^ for the'benefit of die suitot ; and if thy AittttS 
cafefe ivei'e to be isUstaihied, byendeiavbtlfhig tb overturhdt, 
I w^uld tell bim, that ft Wafe bht of Tfny jio\«tJt sO to dO; 
but I fed a strong cbnVictiOrt, that 1 ^hatl bfe abte to 
«Mi^fy yoa, that the case of thfe Plaintiff cati be effeatr&By . 
instiaiiied, wifliout iniVingihg oti that principle. 

My I/mh, various definitions have been given, as ttf 
tAsft TShbuld be cotisid^red a judicial iatt j and I am dis^ 
p6^e& lb "^opt the most broad and Comprebensiye, 1 
twrtild therefore define a judicial act to he^ ** whatfevei' 
** 'act i Judge does, in his judicial Capacity ; atid ^ich lie 
** cannot do in any other." There are certainly two 
exceptions to this rnte ; naftiely) refusing the writ c^ 
Habeas Corpus ; and making an improper return to a Bill 
f^' Eacepti&its'f bdtffaMe tases dfependon pat-ticnldt acts 
tX {)alrliaicnent ; tibd ks to all other acts dotie by a ?adge, 
•i^heth'er in court or Out of cotiit, if they cannot be dotiO 
ih any other than his judicial capacity, they 'are judrcial 
lacts'; and in thb^e, % inchidis acts done in chamner, in 
furtherance of * case depeiidlhg ih court \ because Ihey 
tire acts, wfaidh nbUe but a Judge can do. The isi^uing 
of JiVt/^, making order?, reporting upon answers in th6 
<^ourt of J&xchequer^ a^id S0cb like, aife acts wbidi tan 
"dtily 'be done by a Judge, and "by tioothet* '^Mfrjsoh ; and 
XDUSt be done iii a judicial capiTcit^ ; but there are othei* 
lict^ of II Judge, which may be done in anotlier capacity. 
The act of issuing a wafrrant in a case like the present, 
is one which may te, and in this instance must'have been, 
•ddne ih another capacity. There is no qutesti^n, that thife 
♦Chi^f Justice of ^he Kin^s BctkAis, by Virtue of ^hisOfficev 
<a COffi^er^ator 'of the Peace, anfl 'al5 such, niuy issue his 
i^firrants ; 'but be differs in two respms from the ordinary 
'Jufetide 'of the Peace: first, in thte "mode by Whfch he 
(acquires the situation ; because iie acqmres it Virttdk 
Offuiit: stnd feecondiy, in extent of jurisdiction-; 'for, 
H^eretts*the'oWeife!ciVcum^cribed in Ms authority. t»^i(* 
•te ^ottfhied wifhin !a limited jurrsdicition, the authority 6f 
the either i-uns throughout the "Teiitine kingdom ; but still. 
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tlie same act cannot be juc1icui% when donp by one persow^ 
and ininisterial, when done by another. The issuing of « 
yrarraiit by a Justice of the Peace is unquestionably a 
ministerial act; and it cannot become a judicial one^ 
because done by a Conservator, The real question is, 
tould the Chief Justice have issiied that warranty as a Con- 
servator of th^ Peace ? 1 .think I shall be able to shew 
your Lordships, not obI^ that he did issue it iu that 
capacity, but that his right to issue it was derived from 
thence ; and that he could not legally have issued it^ in 
his capacity of Chief Justice. ' "^ 

Ko offence of any kind is alleged by this warrant, or 
by the plea at present under consideratioUy to have beea 
committed by the PlaintiflPi and of oourse, he appears 
before your Lordships an innocent man, against wlujni a • 
warrant has issued^ and under which he has been arrested* 
without any allegation of criminality, upon which tli^ 
issuing of it could be justified. It stands therefore, totally 
distinct fi'om the case of a warrant, issued either after 
indictment found, or in consequence of a ciiargeof treason^ 
felony, or breach of the peace. It is issued l>efore indict- 
ment found ; and withotit any offence either charged or 
alleged. I will not go into the various distinctions, as to 
the power of issuing wairants, before indictment found i 
there is a great variety of opinion on that point 4 but f 
can adduce to your Lordships a legislative opinion^ that^ 
for an offence under treason or felony, no wari^ut could 
be issued by any Judge of the Court of Kvig^s Baick^ 
before indictment or information, till the act of the 4?8tk 
George III. c- 58. 

It is but justic^o say, that thjsact has been suggested 
to me by Mr, Perrin. It enacts that, " whenever any 
** person shall be charged with any offence, for which he 
** or they may be prosecuted by indictment in the Court 
*• of King's 'Bench f not being treason or felony ; and the 
** same shall be made appear to any Judge\ of the 
'* same court, by certificate of an indictment, or infor- 
^ niatioh being nled; it shall and may be lawful for such 
*' Judge to issue his warrant, under his hand and soal, to 
'* hold the party to bail.** From tlicse words it is clearly 



to be infered, tliat^ prior to tbe enoctmeDt of tfae statute*, 
it was not considered lawful for the Chief Justice or 
«ny other Judge of the court, to issue a warrant against 
any person, before indictment founfl, and without any 
clurrge or allegation of an ofltence. The Judge is a«- 
^ tborbsed and enabled by the statute, to is^iie Kk warraiit 
•tier indictment found, to bold the party ta bail, in 
cases under treai^on or felony ; and would not that be 
nugatory ' and absurd, if be had a still more extensive 
power, even before that statute was enacted. > 

But it is said, that the office of Conservator of the 
Peace, flows from tbe situatioa of Chief Justice ; and that 
all acts done in consequence, must be considered Judicial 
acts; but see the absurdities that flow from such a posi- 
tion — The Chief Justice has various duties, powers, and 
Authorities, which devolve on him virttUe officiL — He be- 
comes Governor and Trustee of various charities; but 
ioppose a irase however improbsible — -suppose a case of 

Iecnfation — of an embezzlement of that money, of which 
e was the Guardian or Trustee by virtue of bis oflice of 
C hief Justice, shall it be said, that because he derives the 
character of trustee virtute officii , he shall not be liable to 
a civil suit for the breach of trust, and be compelled to 
refund the money enibeazled ? no ! such doctrine could 
rot be snstiuned, and tlie reason is clear; because he . 
cannot be protected frotp suit, where he acts in a capa- 
city not peculiar to a Judge, but in which other persons 
beside Judges are capable of acting This is what dis- 
tinguishes the present case from all the cases alluded to. 
In the issuing of Fiats, die Judge acts judicially : because 
be could not issue them in any other capacity, tlian that 
«>f a Judge ;, so also in the case of reporting upon answer^ 
by the Judges of the Court of Eac/iequevt they can only 
do so as Judges; so the issuing of a writ of X^abeds Cor-* 
pits is nn act, which can only be done by a Judge, and in, 
bis judicial capacity ; tiicrefore, the better opinion wais, 
tliat bctbre the statute, no action coiild be maintained 
against him for refusing to issue it ; but as soon as it w*a^ 
made a ministerial act by statute, and the Judge wa^ 
bound to issue the .writ, at all events, the action lay on 
the penalty against him for his rcltisiil , for die Habeas 
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borpus act givestlie Judges no discretiooibut itU mandatoiy 
on them to issue the writ. The question in the present cose 
comes to thisi-^-^the Chief Justice having in himself ibe two 
capacities of Judge, and .Conservator of the Peace» im 
which of them, was the warrant issued ? But as it appean 
by the statute, which I stated to your I^jrdships, that « 
It Judge cnnnot, as such, issue a Warrant before Indict- 
nii^nt found, though as Consenrator of the peace he may, 
Will the Court prc&ume, that the Warrant issued fix)xn the 
Chief Justice, in the chanicter in which by law it coiild 
hot regularly issue, and not in that, in wliich bj law he 
was authorized to issue it Your Lordships are ihereibre 
bound to presume, that the Warrant issued fixnn die Chief 
Justice ministerially, as a Conservator of the peace j and 
not in his Judicial capacity as Chief Justice; and when an 
action is brought agaliist him for issuing such Wamuil^ 
he is bound to justify himself like other Magistrates, by 
sliewing the grounds on which he issued it ; he mnat slievr 
an oflence committed, or an indictment found ; and can-> 
not command the arrest of a person, who for any thin^ 
appearing in the Warranty is perfectly innocent ; and yet^ 
if your Lorships decide against the demurrer, yoa mu^ 
di^cide, that the Chief Justice has a power, derived from 
his being a Conservator of the peace, whkh can enable 
him to arrest any pei^on in the community, wlthomt the 
colout; of a charge or imputation against him. > 

But why should you establish. sqch a monstrous propo^ 
"sition as this ? What i is the necessity ? Where is the 
utility? Why tell the'woiid, that there is .an individunl. 
in this country possessed of so despotic a power, bcytMi4 
what was possessed by the Chief Justiciary of the aotii'tit 
aula Regis, whose power was both obnoxious to the peu* 
pie, and dangerous to the Government which employed 
him? Yet in the plenitude of his power, he could n^* 
authorize the arrest of any individual in llie Cominanity, 
without charge or information against him. . The plea nowr 
at argument, to which the demurrer has been put in, gocii 
to establisth the principle, that the personal libeity c^T 
every subject in the Realm Is under die uncoQtroukd 
power'and dominion of the Chief Justice of IrrlanJ^ who 
as a Conservator of the peace, can issue IjJs Wfuraat fiir 
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tb& ^ppr^eBsion of any person he pleii^). wli^tber ^Otv 
N or innocent, without tne pojjsibility of redress f thQP^ 
the injury should be the moi^ iMij[ust apd oppres^ve^ 

The Case of T^ie King v. White in the tiw of Lotrf 

Hardwickef is not at all analogous to the present. With* 

out going into any discussion of the authority of th^ book, 

it is suiScSent to observe, that the Warrant of the Judgf;^ 

in that case was to arrest a pian for felony.— Where spcU 

9 char^ is made, %he Warrant of course is legal ^ and th^ 

&ilif]^' disobeying the Warrant, ought to be attach^Kl, 

^n ofience was charged to h^ve been committed by thj^ 

pci*son a^jainst whom tne Warrant issued j and an offence 

nearly of tlie highest nature. Is that like the Case of a Wjjb- 

ant containing no charge, or even the slightest imputation 

of guilt ? A Case in Slrofige 567, has been citedl Uy tlm 

/Gentleman who prx)ceeded me- It 19 the Case of an inr 

ferior Jurisdiction having awarded an execution t<d levy 

a penalty ; tlVe party clu^rged sued out a Writ of KepJt!^- 

via,, and tlien the. other party comes to t\ifi Kin^^s Bench 

for a|i attachment ; and the application Ib refused, becaq^ 

the Court had no Jurisdiction ; as the proper reinedy wa9» 

by an application to the Court against which the coiitem^t 

wus committed* I confess, I cannot see any similitude IbSe*- 

t>^een tli^t Case, and the prosent. — Hie other Cgse alii^de^ 

to by the same Gentleman, is that of The King v. AItimu 

in Wilmoi 2C«, 268 ; and there the Chief Justice Wibnot 

is reported to have studf ** That the pflicer that displays 

^ the Judge'^ Waf^^nt, is attachable'' ; and h^ also says^ 

<* That the slander o^ a Judge, for acts dpn^e by him in 

*^ his Chamber, is such a misdemeanor, as the Court will 

** punish by attachments" And there is no guestjou a^i 

to thait ; because the acts of a Judge in Chann^rt which 

can only be doue by a Juc^e, are Judicial «tct^ except 

in the instances before alluded to. In that case the Judgp 

was doii)g an act, which nobody l^ut a Judge cqijild dp : 

namely, authorizing an alteration in a Record i >yh€ith^r 

lie was rightly doing so or not, is immaterial ; it is enough > 

that he was doing, what nobody but a Judge couM dp. 

But Wilmot is also reported to have said., ** That the pf- 

" ficer who disobeys ^ Jiudges \Varrant is attachable, when 

*' he issiie^ his Warrant, as Conservi^tor of the pcfice"^— 
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ffglSceit &r nus ^' flay^ thut M^kt^mer imUioiify amy b« 
jgiTeata the book» wbfl^'e it givei the opifrioii of the Jiii^ 
en the mMet before him, it certoiaJy qo&fers no autbonty 
4M| ,axk ^^ obiter dichinf*% a totally extm^udicial opifiioDg 
which xQfy refer to a case of feloay after. 'Indietmeot 
found, or after, inforoiatioii iworo, or dbarge regularly 
ipadef buX.Dot kaowaig the circuinstaiiCGSy you canaoc 
^ive any weight to such a diUwUfAa a case like the pre* 
s^Qt^-^Iii £ict» there is apt a siogie authori^, er well 
ibuDcIeci priuciple, to establi^Ii that monstrous profposiliont 
which the Court ia cailed on to decide for the Defen^ 
iianU 
• 
But ufj Iior^s, it hm beea saidi that if the issuing of 
audi, a wWrinnt , makes die Chief Justice a trfspasser^ 
lie may be indicted for it; and that sudi a proceeding would 
be unworthy of his situation ; but have wd not instances • 
of Peers of the Uealm^ and Lords of Parliament indict* 
ed and imprisoned for trespasses ajud misdemeanors!) mad 
are not Xiords of Parliament Judges of the highest ooort 
ia the realm i But it is also alledged» that no auab action 
as this was ever heard of before ^ allow me |o say t that 
jthe argument on the ground of novelty, is im i4le and k 
iiugatpry one, whicli ^7 trust yotor Lordships will put out 
of your consideration. When I am asked for an iijistanoe 
of such an action, I have a right to reply, was there 
ever an instance of such a.JS\^xwL t 

Upon the^e pleadings, as -they now appear before the 
Court, my cGent Is an innocent man dragged through 
the streets, and imprisoned in his native city for several 
hours, without any reasonable or probable cause what- 
soever $ and when he seeks for redrew, the ansyrer. is, 
f< tme you have suffered i bitttbe higii situation of the 
** peraon who injured vouy exempts liini fn>k6 any re* 
«* qKNistbility $ exalts him ^ve the laW*; and puts hini 
<< out of Che reach of an action." WhAt a^ cross absurdity f 
Hew kiconsistepc with the siiirit of the> mitisK cohstitn- 
tioo I I lament the necessity of brihj^gj such ah action 
•ais this $ and I trust ihac it idll never recur pgain. ' There 
was in evmy distrkt of the nation, a multiplicity of Ma-* 
gisti^te^i (and more esp^ially m DuMin^) fit and proper 
' • ' P- 
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iimti^pvhb'tt^tlto^iofiW^crf^ Cbi^f Atklce^ i» fully dtifflfaefik 

joaO^ii' sUimteb b^tiipntii tf itrf. i- llicv shouM be Tefr to. Ae 
airditlBi7i'M'figrairii]!«s^^*an<> I- '*iw- pttrsJeHiled, '.tirat IF^tllfe 
bighljti verfet%teil ' dieyactef, iM4ioa}ii><?ars a«a DefetojlRm 
in:^this Heciour; Were'lo'be^g^i^x>i)e^i l);;r fats dWtt tmbissewEl 
-seii|d.of reetitmie utid projiiioly, Iw wbuid nev^/conde* 
.scet)dto< Hi^fy^k hin^Detf }n ;traiiBaaioi»>. so i^nw^r^ i^f 
Jua^hMi^liiid' digRifi^ station. '^ ^ - t' • '. '- •*;•', . 

Jl/i?. RADCLIFFE.—li your Lwdships willkwk'fii^o 
the Statute of 48th of Geo^ IIL c. 5,»,. m^nliqiied by Mr. 
JBffl^n^ yoa Wilt ifeej it-fe t)n>y a dit^etioh ©f^li^neWiiMe 
^rf iMrt|e«<|s, in partieiilar^'ekse^respectii^' iheteirbptKi R 
gmg-thj^ J4idgeiit tif^ power tty pnoceed ^MH-irftniTlifHeri 
» 4ind'lb>niark Ih^'W^rbnt ijt ik parti^M^r suih/fhr liAich 
the'blfil^istO'be^giVef)'; ^arrd^if tbtf party iiemains jh.ptfeqir, 
jQiid d^^'nottn'ter an ajip^aUce,' amlJipJAid tO'i3^^ Imlitt- 
mral, %- Wboriz^s tlte' party |iro«ecfct^g;j tb; etstfer a 
parUmMmaTy lippbarattce ipk b\m^^iiiidi it plea ^not ga\l^ 
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that Jjwn j<yj»p^Uj^ to.dfjpljrt'e w>^^ps«pLt.from:ibei'^^ 

fqlt U.ni;.0u^^,tp ioTqi^tiga^ \hi» m^9<^Mik\mf^9 l^an 
oj^inaig^ <?iy^ ai^.ft^^ aDiiAWOU^Iy t0 fe^NK out 

pd'MTyjr^u§^ ^imne ^li^ feujij4fttiQ99 p(^ Afttl Opituoo^ 
>lvhlc|l^ u now liecopies n^yd^ity. in'l^«t ^t: in^t^oe: -li> 
pronmncej, $h^ jjc^llngR.cG^cvtT mlh ,tl9^ respiQ»t dw« . lo 
piy . Br^tbern/ ifroffi aH of ¥5Kom» i WW fc? tfie §w|. tjm^ 
bn-a question of any magnitiyle differ, in requiring from 
me at |^eater length, and more in detaili than upon a less 



' ^tttbcnkies tipson^nvliick, lifter mc^ in(i)tare'ieoj)siderfttk^Q, 
' I ' hM9 fomisd - a- dec%l^ (IpiDidtir- t^^t! tfa^ D^olurreir in 

• tills (we ought iQ'iie allowetL : ,-. ' : .v . 

' :TMif js BABction of trcipfiflSy for 9» aasciirit iittd fistke 
- itnprisDciindDU^^Tbei^' is notbing fxiiltipular- Hi tlnie dwUi»- 
••tioa»«i^Il 'fitsrtes in ih^nfiunl foi9n> that ibe imprkonmei^t 

• Waf cooferAi^* tdJaWy -^i^iiihoot rfny reatonabk'Or prbbaMe 
caiwe^ — Tq tills obarge^ contained in tbe deqkirilidDr the 

^Jeamed and Ticsp(E*ctaUe.. Defenditii^ has filed ^ire^jil^as--^- 

• the fivst, NcuGtiiltys tbescNCoiidi tbiit- lit Uie :De&n4Mit 
4a Cblef . JtiBlice r)f the tKiffg's. Bene A 4 and .tbat «(9' such 
^hkf Jasticci ht i$mied^vyah'9(U..kUi(kr kk haitd^pd'se^, 

• oofotftiaiiigcertaiu recit^a^ .^acl coiTioianding th^ .persons 
slbevrw. flttined, to iqf>pt*ehepd, ttfid^ bring die .Flaintift* 
fbdUrekim^ Oi)e«Deleiidnl)|) ov nnjr of the Justipefr.of tbe 
I'JSng's Befitif to be d6ajfc with according to law* — That 
.4be(Pbii|tiff was lurr^^ted under the wftrrant* by a p«i*soti 
iteoedfiiiiiit^HbrDnght liefbre the Dei^ndinnt!; lanij J^rhim 
^^vteiod IQ httUi toy Un personal app«aittAce in the King's 
';itewBft/ on the first eittingid^iy <>f r the tbfcn, next Mi^haelr ^ 
jmw. Trfnu#' and 'for his. attendance tberex ' frotD ^ay Ip 
tU^9.^i«aii fnmiT^irwtt^'TQvmi tc^ans9v:«r all such' m^ttet^ 
n»ilt})Uigs« sashoHlH b^ lh^n;ind 4iere: objected againait 
kiotan'tbeipart of?7%^£^/^.. .... » . .. • 
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' Toitbiafplelt^. there has. beea a |^<;itil D^inmrrer, filed> 
ijpom . the . tiiind • ^pkn^ . 'it>tae .has bee9 joinotl. Its m/t^riu 
Mie aot-noiv .under tontpderttttoii* It k therefine, uUnef 
faeMacj;! to-emfadryasslthis.ai^pment, foy>ai<y r^erence to 1^ 
'llie questito »ow to l;e dtcided i»t wh^tl»er the ni4tter 
diBciosed 'in the tsecdnd plea^ be a oijffifiienc Ju9tTficatii»n 
Jbr dbe Defendiint. A iQ03t important qu<^stipa it is-i..#iid 
one 'inv^Lving consequenqes of the utmost uiagoiHide* I 
BfD of dpinion j tliat it doe^ not contain suffiqi^nt matter 
of joBtificationy-Qi' excuse j and therefore, that the De- 
murrer qugbt to be aliowetU^ It is,. in thu? first Jn<i>t^ce| 
observable, that there is no averment of the truth of the 
recitala liir the war^rant-^-iio inforu>ation s^ted m ibis 
piea'^nd other .iect but tiiis; that as ChiLf Justice- lie 
ibsued the Utttrrant-^notbing to inddce the^aut, save that 



/ 



^Mf ^yfidii hi' did ml tt i» htuiSly neetautvy kirmt to 
ffo "into proof of the iUegalit^ of the act, as t/ms Mt forth 
upon tho^ pI«ftdittgtk*-i-The Defendant's Coanscl did nbt 
maintain its legRT]t^.-*-Their main argament was, ihlit 
however illegal his conduct might have been, yet the 
learned and respeifttabie Defendant is not responsible in anf 
Action for it^^that he was Chief Jastice ; and ^rtuiecfi* 
€ii^ exempt from the consequences, which most ineiritroly 
attach U|>on any other individual, who should act, as he 
has done in this instance. Thim is therefore, an attempt 
"to justify or excuse an act, confessedly and manifestly 
iHigal — an arrest on the fiice of the )A^ without rea* 
Bonable or probable cause. As a justification for the De- 
fendant, the person issuing the warrant, Uie recitals in tite 
warrant, ar^ c|nite immaterial, as they are not averred to 
•b^ true, in order therefore, to bring the question to its 
true test, the recitals may, and ought to l«e, con^dered 
as streek out of the ptea, the whole tbrce of whidi eoosirts 
in stating, an order by th^ Chief Justice, to apprehend- H 
man ; and to have the man so appreliended^ bmogbt 
beR>re htm, to be dealt with according to law \ and th^e- 
upon delivering him to bail, to appear In the Ccuxtt of 
Kiffg*s Benehf at a certain time, to anawer such dikiga as 
should be tibjeoted against him, on thepairt of HieKingi 
tocher, whh nn averment* that he the Defendant, isMsd 
this order as Chief Justice. It would be an idle' waste of 
time, to dwell upon the several authorities that have been 
eited, and which I have apon my paper, all combining to 
demonstrate, thatevervmatters^ol excuse or justificationmui^t 
foe distinctly and speetally averred, \sJi09ver the person jus* 
tifying may be^ that the court may judge of their valae and 
snniciency ; and the technical rule, that every thii^is to be 
presumedagainst the Defendant in his plea, is qoite ooih 
sonant with good sense; because he is best acquainted 
with, imd knows every circumstance, which can form his 
justification, and operate in his favor* - It is therefore 
naturally expected, and fairly presumed, that he spreads 
them all^ in their most iuvorabic form, on^his pli 



Tlie arrest, then, as it stands on this plea/ and appeare 
to the court, was iiksaf^Th\% I pronounce without ap« 
prehension of contradiction \ this must be adoaitted, unless 
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indoBcIt ihfre W M)me peculinr ruk» cmt privilqte t^ 
pleading, tvppropriate to liie Judges of the Kim^^ 
Bench, Then bow do the Defendant's counffel seek to 
wfmim the inevitable consequences of this illegal act; 
aaaiely^ that the learned and respe<!table Defendant^ shall 
be aocotmUble, as all other men are, to the laws* for his 
' conduct f and answerable, to. the Plaintiff, in damages for 
, she injury which h»% who must be presumed an inoeccnt 
JURA (nothing, to the. contrary having been disclosed by 
tinQ plea) lias sustained by reason of the arrest ? 

« 

Why first, and roainlyy they insist, that this was » 

judicial aa» and therefixre, not questionable by action; 

they conteiid, tliat the act was done by the Defe^tfAit 

in his Judicial .capacity and cliaracteri in tlie regular 

-.cxeacise of bis judicial functions; and tiiat what is so doac 

by a. Judge, although it may be wrong, cannot be the 

•uligect-of an action. I admit, that wimt is <Ione by a 

. Jud^ judicialiy, in the true, and proper sense of that term 9 

cannot be the subject of &u action : and if xXxU be a judi- 

^oial actf in tlie true sense of the word, tlie argumetiC tor 

ibe DefeodaiU is conclusive; indeed, that has been con- 

^ceded,at the bar, by the counsel for the Plaintiff. HoweveTp 

•arguments bav/e been urged on the other side, labouring 

.toestablish, that» because this was the act of the Chief 

Justke as Chief Justice) it' must be judicial. These 

argtta>ents appear to me to befoundied in a confusion of 

ideas and misapprehension of the tt^ue meaning 01 tlie 

VH»df and of tJ^ principle. 

i « ■ 

But t>efi>re I proceed to sift tbem, and discuss ll>e natore 
and extent of Judicial privil^e; I shall advert, to ano- 
ther particular ground of justification, in some degree re- 
lied oiif in this Case*— It has been thrown out by counseU 
iQ-the course of arguments that however illegal such an 
WErest might be, under the Warrant t>f any other person \ 
yet that Uie Cbief Justice df the Kin^s Bench has autho- 
rity, as incident ta his office, to command the arrest of 
any person, without itifbrmation having been prefer* 
red before biiti upon oatht and without written War- 
ranL And one Case, that of l^rogmm-ton v. Alien ^ frcnn 
1st Jicde 5S5 i whicb is also to be found in 2d IioI!e\< 



'1V0S i^el]6rfHii>on kicDTpportof this ddeirioe* i ;• . • * 

• Tt>e Case was sitnpty tbi»t A» actbo hafd^been ;bfOiqg[ht 
ftgdiitsta* 'tipsitjff (if the Coan of King^s Smt^bmHn 
assault, ' aind iiilse iBiprisDniAettt — Itle pleaded^- tkuc^tie 
wassei^vaiit to the MarsfliaU di'ike Cottrt, and.^K^.bottnd 
bt ^Hsionty' to obey th^ verbiil bnler of the Chief Jubddf; 
aud tfaat in coihfdiance i;^ilb 6ucb 4in* order, tbe anrfttC 
had' been mtKle^ ^nne* (ntbev^ ipatUHr» wete sut^ in^lbe 
plea, which it is not now material to dwell upon. It is 
"vniUntf' ilidt ibeoM^er^afifjuHtfiediit msikiilg'thv arrest, 
in colisequ^nce of the>oltl<lr lie ri*o^ivod)'.tli6^iegalityv'6f 
^hi4^h tt was not competent to biiil ^o diispulj&r « NaiT, 
no t#o defences can be ifiore dirtincl^^ aitU ess^nlial^y 
difRr^t, than the justification of him wiio>«»siie8 Mw 
Warraat^ and ^at of the p^rflonwhuyubouud Doobejvil:. 
'It. was not the [^rdvince. of 'the^ofBcery- <o question: the 
ifrouhds of tile Warrant issued by rife Ji)dge$r it warn his 
(the Tipstaffs) dutyi to ex«tuoe the .Warranty iiot'.la.i9H»- 
cfuslits Tai^i^Kty ; and iioW^VerMUegnl itmiglit'hafiKUmny 
i^^i'oiild not Ue reajion^ible'fer'tlHxt'iilegaHty, jniafkllediit 
•iHid beer* regularFy deJivened W bim to eMcuteu nTiftt)4d» 
ghiity of tite WtilTam rested' ueitti ibi»iC)iief Jaidoe, tite 
^pet-son nnd^r whose aulhoritjr -the officetf^aikad^ildiitiiJiviis 
bottiki to act. The Ck^es- that have b^en^ cited at the tbar 
^yarydn this siiri)Ject, fiiUy esinMit^ ttrls ^Hstincdonv upon 
'which it is unnecessary ihli'efoi^ to ^Iwdll iongefe"; aradtfate 
distinction appears to me t<)*'be so plain kndideddv^^ 
tliat it might be also unnecessary to make any other obser- 
vatibhs ti|>oi> the atithoH«y/ k]^ the iippUciti«>A '«>f tlit'Case 
in question, but that 'the cltiitiioii 'of «W CaM^byLord 
Haky in his Pieas of iheCr&mHt at^petifs tohavebeea coiiu 
sidered'to warrant coii^llisiotM^ tUvonmble to th^ dftcdrine 
•insisted upon. If thepui^fHi^e^riiv^bkh'/t&^okeft ity*lilld 
the inferences, or rules h^ es^pi^snly deuces flrbin it»'ai9e 
'Examined, it will I think he-'toumi to have a 4rery<cMerilnt» 
if tiot n'quite confrary e/Kct. lie ottes it for tile fnirfkM;^ 
of sh6^^^g,* £bnt in the piiirClcttlUr iiMtaiicfe of *a Wurmn^ 
or brcfcr of (beChief Ju6flkoi'<dr'one>of tb6 Judj^es of tthe 
Vonri of King*S'Benckf ills n^XAecessaVy tbat tfic Wur* 
runt, or order should he in VifiiHng. In general a Warrant 
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bttfc « Written' ifraamtit ovtdnkt>"wM he'll. jufcbifiaiticKft la 
^ oAeeradfing .unckti it^ -hi Ai9instidKe,':(MMl there 

f^ldifcihrUy bf'tfai^' cn»t* has^ckeidbil^^Siat' eit|mr bgr virtue 
ot^ ft^particttltfr custMb, (for/n oilsuim ib that eftclf!w«s 
tbevti' fitHed^^) ^r'jperliajto 'bysth^ ^i^xierai< bw .€f:thte 
4fifKl/"a Wm'i%Dt« or drcteMo' ainrcHbt, wb». *'Siii{icieiiC 
jmitificiitkm foribe'in&rkaroffiaery-^tbbt it wus sufficieatljr 
a^ulbr, (beibg saikotkmadtbj pvaflCke) for AiHi tuaoinifKiri* 

•l%e deci«iot> ^sk^ ,A»k inr-thiEirt* instance the WAfrant 
^fhotiffhbypjaroli- and 'though, it didt not Express tliecmise 
o^'tbe>arii»rt\)'^t»<'«^ iti JbirMy arlffwthlt .WjurnuUftfr ait« 
cboi4ty to^^ke-^rfidcK r and tiMn^fom*ft8«ffici<mt)inufidalion 
iia an action ^gaivst-^m ; ^MttthiitiiAiitefy. luMI not auUiCH 

rke' thef ihf^ii€^/^thfii> adnlktidll ^^ Wmrraat to be 
'vvriitigMid'nilltnir^ iQ^kleM>|i|t4»JDO(il be ihe aubjeet of 
oil action 'agMite^( not «the>|)«lrsotf wlioitacfef onUer,, and is 
tH>aiidto bb$y*to^) but Ibo'fj^nti^y'^be «t»kra nqpoD him 
to'fssue it4 llial^^opMlcito • ^ay ot«.iam]f "not be justhin^ 
ttbie f • biftt Il>'c6i^»ln1;^neteit l|i^ TO'^^Mled% any j^psrible 
infeveilteiil^ 4)iiv;<»9e'-^Thl^ |(lMttkv i^bawiibowa tliat 
thir^oi^/dt> "^krogmotf^f^ ^^v-^UlmJ^ li^byy^uadccstood, 

Til<ireturOf<t)>Hre(>re totiitt* maiti^quMibii^ ^MiwifflAi/Aii 

prmhgei.- Urift^'-'ai^ !• hafie iM^fevd-^saidf' ia >i| ipiMimt of 
the very titmott; importa^ie^y ^^<3lfsevi»i|>ir>tiU» fitibitn* 
preisioni^'tib CMb liv {Mint'Jfeal^ljeififci prod(|i«b^ian',4iUiep 
ftidtV'^ '^hir ;^i}r^ i9f-^hiirv4«M^^Wi»gU|^i)^ tifid ch^nefove 
k'hift^ W bresutncd, tloit *diH»e 'ttxUNlH^'pvod^ioed^or 
fbimd>^It Aisttberelbre''l^'aygii«d^4]tkm. )^ ttid 

analctfy ; upori- ^MabKdhed pfihdifritdf aiicl ahaid{gie|s inora 
oi^ kbsUsloseV inore ^riesd reiiiole-^i^iiltit4(t(^ 'strils^ rae, 
that th^i^^is^'iiTY obvioos Md dote aaalofgybatWeen tha 
Ca«! t)P tht^ Jud^« of' the Kng'iBMiek'^M thii» of > imy 
etWr Jttc)gdk># JtMtice^ "cloath^tf wltli «-'Jfl8i;iial «hardct«r» 
when cAR^I up^n ao^ ansti^et f^r 'an^ar^ (#th«il)ftturd 
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Bxemptkni bam actoki for jiidicial . erxers^ isevefy 
<wliere stated genindfy-^'^ott eoofined td-sny dasaoC Judgos^ 
it it hot pecuitar to JFnilges of the tuperior couris. It 
risacbcs every one called on bvhisaUitioQ^ to aet or exercise 
any function judicially. So M the cases say—** the. Judge^ 
be he Judge of Assize^ Jastioe of the Peace, or. any other 
Judge.'* 80 in 12di Coke ; and in evjcry other plaee where 
the question has been, discussed. Npt oonfiiied to. this 
dan or that-^to the Chief Jasticet or the Puisne Judge* 
Not to the JudgeJn the fnpmtr Court of Record 1 nov 
to the sheriff in his court ; tuir to the Justice of the Peace 
at the Court of Quarter S»sio0 9, but extending to all 
persons cloathed witli a judicial character-^reachiis^ to all 
descriptkiDs of men, who are authoflzed to hear, decide^ 
and determine, acoq^rdimift their sens^, their inGk-qaation^^ 
<uid their judgment Ami direct tliem* Ia the cases of 
Judges of Asstasef of aheriffii; of Jm^iccs of the Peaces 
ia aH oases where the eKeaiptioo of Judges from ^ction^ is 
notioed, the pritiicfle is •made. to bo cpniprehensive of, 
and CO exteB^ive wita,. the judiciiil <;haracter in tlie strict 
«nd legal acoeptatioA.of.tlie term^ ^¥^tctaf* And this is 
•strongly proved ted atriUngly iUustrated, fay fudferting 
to dse miaed oharaeier of several of the iwrsoitt, in Q8($e^ 
whete the question. ha4 arisen: particularly of slierii&,:]t| 
uhom this mixture of character* has been most frecjueotly 
noticed, and by reason of which they are called upon to act, 
sometimes mkustertrily, soostotimos judiirfally* ,1^ the 
former case^ tliey are the mere mlDi^ers or instruments of 
some other persons ; and are as such amenable to action. 
Ill the t^fier, they are Jiidgw tbsmselvet ; and are oonse* 
quentiy exismpt* The |Mrolection of tlie. sheriff from 
action^ when actiji^ judteim i h f and the distinction, are 
expressly reoogoiztod by JLord CAirf Justice NorHy in the 
renmrkable case of' jSa^nes v^ffarnadist<m. {Sfaie Triah^ 
7 fiol. p« 441) That. MS the^ case of an action against i 
sheri£^ in ocDaequence'of a precept, which bad beea 
directed to h|^p« to returji two members fit to serve ia 
pariiamenfii The sheriff made bis. return: upon which 
the Plaimiff umtplainedt that it was false & and bro^gjht 
his action in the Court of Commmi Pkas. That conn 
deeded, that the action would lie $ bc^t the case ^at re« 
move^ by a writ of error, to the ^xcAeju^ Chamber, 



( 113 ) 

wh(0rethoJEid{fjiieQt was reversed; and North, afterwards 
J[}oyd Keeper^ i;i prpxiounciii^ his judgment, distinct][y 
4tatody that xiq ^ion would Tie-: because the sheriff had 
been called uppA to lad in hvs capacity of Judg^. He w^is 
•decidedly of ^pijaion^ xlidt in rejl;urning the .^leinhers to 
serve in ^parliament, Jbe acted ^dicial^y. In imswer to the 
ar^raaiits which had be^ urged to jpffove. that the a4::t 
]>ad been jninisterial, Cii^ Justice J^orik said " that ihey 
^^ hod not been 6u£^ient 4jp convince hi3 judgicne;ft; on 
'* tfce cootraiy,, be docidj^y .thoii^ thflt the iuEt -oJf the 
*^ eberif^ io this instaneo, ii^as4iItogether judicial': he had 
<f to decide a&d^eterinine^ to ^xei^i^ his Ju^^.ent and 
*i Ms onderstandtxig^^ — Wts. dni^y ,wa$ xiol mera^^, to de- 
** Pennine in whp^e ^vot^* tlijejareater. number of votpa 
** appeap^d ;" it was jaup^, who hm jpolled the ^ost f or, as 
yZ^'d NorfJi ^idf "itwa?.not a,njere arithmetical gu^ 
•^ tipn:" Jfo I the^ieriff had.inagy ^^pr questioiis Xo 
deaide ugpon. [He ha4 (P i^ecidie MpoB tlie.i}u^lificatiqns 
•of ;the fireebolders^ lie jpct^tihaye to^i^tcrin^e ^estiops 
0f.t)ribary.; of the ipeUgibilite .of ireehpld^i:s ji md all 
^hp rQiultj^vioiis gufisiion^^ ^nij(^ joocjox ;upon contested 
«]^tion$. And here, he^jond s^ .dqubtt h^ ^^ ^rijcify 

Judieially^ Hfd he indeed* oout^ tp jnake the jretur^n ; 
had he not obeyed the wril;, ithere an action would lie ; 
iecoMsey -m ih^^i^ hk duta^ fpqs ^nisUrud. y^hete h^e ^vould 
Iwve f^W^ieypd 'the.B^tZ/ifiteGS ii.i^periorfPa;(Riei;,.jb9 whkih 
.he Acted a^$^eti^^ 4 anfl he would^ xx)nsi»^ently. . be 

' 4)p^n io an ^etipn. 2^^ JUstmUion was jper^tlj/ '{gudn» 
Ip.nemii^ ihe mcfnb^rs, h^ 4Kaa judiciaL ,|4).ip«^kix)g a 

' .|?€^iutn to The JSvg's viqt, . hp |^s ^nini^terj^h . . 

. ... But >tb<e. CAinplaint pf ^.^a^l Soaim wfV^ that he 
, «n^^the,p9i%cin, .ii^hpin ti:^ j3h^iJJ0b,(^4|^ to have j^stumed. 
QThe ^'ords 'of^he Cl>i^f Just^ af^ reparkable, ^^ God 
.focbkU" siMl ^t '*^ that w.e" (the^^perior />^dge;s of Ke- 



.^wd) ^* 'whp. 'fiUifA sthifi ^es^^eniftion for^ptu^^lvesi j^sbould 
*^ H^oseitPHMke.rth^ bur4en c^T fhfs shoulders (oTothpifS.'' 
.T^e^Mme distini^tian is^pplicabj^ ^ Justices. of .t^e Pe^* 
.H^ie^lso we baf^e tbe;e:!^po^/la^ufg/eof the law, tjiat a 

,. J^tice af (he Peacetis^-iimenable w |t mii^bt^ial ^cj^ bnt 
not %}t A j^idicisd one* T|ie J^stigepf |he re$ce jo^aintains 
Ibis fttiKed character as exactly ^,ao(y other pfixccr;. lie. is 



/ 
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judicial, in the strict and legal sense of the word, when 

. sitting in the court of Quarter Session with his brother 

Justices, where he decides upon the great mass of busirfess, 

* and numerous Cases of misdemeanor, which are tried be- 
fore that tribunal. — He is ministerial, when, like the an- 

* tient Conservator of the Peace, whose place he supplies, 
he takes sureties for good behavipur, to keep the peace, or 
to appear at the Quarter Sessicms, and answer to whatever 
charges may be there preferred. Here be is ministerial to 
the King, whose peace he preserves. In his combined 
character he presents that mixture, for which I contend ; 
and, as it appears to me, witli perfect analog)' to that 
combination ot the ministerial and judicial character* 
which exists in the judges of the Kin^s Bench. Notwith- 

* standing tfie greater dignity of thdr station, and the high- 
er importance of their office, they too are Conservators of 

* the Peace; and as such, they c^U for sureties of the 
Peace; and the learned apd respectable ^Defendant, when 
he conimitted the act in Question, must have done so in 
his cliaracter of Consex*vsitor of the Peace, and not in his 
quality of Chief Justice. Tlie Chief Justice now, as 

' originally, maintains this mixed character ; he is, at one 
and the same time. Conservator of the Peace and Judge. 

Chief Justice Wilmot (who has been resorted to, and 
' strongly relied upon» to support the case of the Defendant,) 
" says, *• that the Ju^es of the Cburt of King's Ben^h are 
at diis day. Conservators, Coroners, and Justices of the 
Peace thrdughout the kingdom. •' Acting as Conservator of 
the Peace,- the Justice df the Peace is ministerial, and 
therefore r^ponsibl^, notwithstanding his additional Ju- 
dicial authority. In the same language, on the sarffe un- 
alterable prindples and reasoning,, the Judge of the Kin^s 
Betichf apting as Conservator of the Peace, is ministerial ; 
and therefore responsible, notwithstandirtg his additional 
' judicial authority. His high station constitutes no distinc- 
tion. The Justice of the Peace hais the k^pihg rf the 
peace, withip a certaitt district t he is also to dt Ht sessions, 
to try o£fences committed within that district. ' <* But, for 
** as much as it would little. avail to the correction o^ 
** offenders, iohstte their fiiults bi'ought to light by en- 
f * Quiry, unlesis Judgment and execution be also given and 
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•^* done up^n the same, therefore, was the third clause 
^' (or assignavimus) in the coooznissipn added, which giveth 
•* power to the Justices of the Peace, or unto two of them, 
whereof, one must be of the select number of them, 
(now commonljp called of the Qjuorunif because the 
commission in making that choice, beginneth with that 
•* word) to hear and determine all the offences compre-* 
^' bended within the same; and to chastise the offenders 
*' according to the laws and customs of the realm, and 
** according to the statutes,^ in that behalf made and or- 
•* dained, Lamb Ein. Cap.S.p. 5^-5.*' 

The Judge of the Kin^s Bench has the keeping of the 
Peace, throughout the kingdom ; and sits in term, to try 
ofiences committed in any part of the kingdom. Here is 
complete analogy, and similar mixture of character and 
duty. In the act of issuing a warrant, such as this on the 
pleadings, there is no feature of judicial character, whether 
done by the Justice of the Peace, or of the Kiii^s Bench \ 
no cause in court existing ; no cause commenced thereby. 
The Judges of the King^s Bench are, under the same 
patent. Judges of the Kin^s Baich^ and Justices aiid 
Conservators of the Peace. Justices of die Peace are, 
under the same commission. Conservators of the Peace, 
and Judges to decide, foimerly upon felonies, npw upon 
all misdemeanors in Quarter Sessions. But it may be 
said, that the analogy does not hold $ for, that the Wa;^ 
rant, in this case has been issued, to bring the Plaintiff 
before the Defendant, to bind him over to appear and 
answer in the highest criminal court, to whatever charges 
migbt be brought against him; and which charges were 
to be enquired into, before the Chief Justice himself, and 
hift fellow. Judges. To this however, the answer is ob» 
vious — A Justice of the Peace, being of the Quorum, is 
fully empowered under his commission, to issue his War- 
rant in such a case, and to bring the party before him, . 
^nd bind him over to appear before himself, (such Justice 
qf the Peace) and his fellow Justices in the court of 
Quarter Sessions; and to take his trial before them for the 
alleged offence* Here then the analogy appears complete; 
and if a Justice of the Peace issued such a Waiu^ant, as 
this appeal's to be upon the face of it, against an innocent 
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ttian, (anrf such tfie court ate bciTiiit! to consicfer tll6 
Plaintiff to be, nothing to the contrary appearing before 
us) could it be seriously contended, that the Justice^ if 
issuing such ilfegat warrant, would not be Kable to- aetion i 
Surely, the question could not admit of owe moment's 
discussion. The analogy between the two ch«ni€tef»briifg 
then, to my understanding, as close as possible, I caniwl see 
any good reafeon,. why the liability to action should not «Kist 
in the one instance, as it does in the other. Bui, pertiafis ft 
may be said, (for I wish to answer, not only every obje«fcc«l 
. that has been made in argument, but those tlfiti €Nx;uy.to 
lOTs^lf) that the analogy fails, because a Judge of the 
Kin^s Benchj sitting alone, constitutes the court; but 
that a Justice of the Quorum is not the eourt, trnhss when 
associated with other ^Justices. To this I answer^ tflat the 
objection is fallacious; for, by the constitution of the 
court of King's Benckj one Judge does not fen» the 
court. A single Judge may sometimes go into- court, and 
decide upon motions of II trivial, and comparatively* »»- 
important nature f but, that one Ju^e ccH^stittiles the 
court of king's Bench of himself, or ttin feirly be 6o»- 
sidered or said so to Ao^ rests upon mere unsupported 
ilssertion. If not, there must be some authority for it| 
let it be produced, and t shall bow to it; but^ in the 
mean time, I must rely on the constitution of the ootttt, 
and the uninterrupted usage and custom of the court; and 
never having knbwii or heard of a single Judge haviiig 
filled the functions of the entire court for - a single day, 
much less for a Term, I must declare my seniimenty that 
a single Judge, sitting alone in court, cannot be n^gubrijp 
- said.tocori[situtethe cburt/ 

V 

Let It even be granted, that a i^xngle Judge acting jn^ 
or ms kwUfor the court, nhiy hb said, Upon certain oeca- 
sions, to constitute the court ; ' yet that will not affect the 
question in this case, where it is not only admitted, birt 
contended on the part of the Defendant^ that theactdone^ 
is by virtue of the authority vested* in the individual 
Chi^ Justice, and in each r.nd every 'individuat Judge 
of the court of king^s Benchj ^ |md not by virtue of an 
authority vested hi tlie whole atid entire court, riioi^ 
exercised by one, in the name anjd on' the behalf- <tf Sue 
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urbols Qonit. Birt blire ee^urs another objectioB'-M>9e «f 
more weight, a&<l/ one whu^ foqiiiiresi a more eLiborat^ 
answer. 

It baa bean laid, ^at this mtt cannot be ininist^$I ; 
Jbr whom .abould it ba niinial^ial to ? A i)[)»ni«terial $«t 
ia cue of obadienfie to some higher authority i but is there 
aaj authority sapefbr to that of the Chief Jus^e ? There- 
fate tbey nrgiMCf jntjpier digmtaiem^ iio act of t.he Defeiv- 
dkmt.ean be ministerial 9 and say* that there is no book, 
<SaBe, KXtdicttm daciding, that it is or cai> b^ so;^ and 
dwnce thcw infer, that m must be e:ii;^inpt from action, for 
any thiQg m dees. To this I reply iixk Undtief where is the 
mih^rky in any book, text, or margin U> be found, ter 
svpporC such a proposition ? I hi^ve not been- able to m^t 
any, though I ham searehed with sojwe industiy-^i shiiA 
be very thankftil to any person, who can point i( outr— It 
18 not to be found even m Chief. Justioe Wilmot \k\ms^\l(^ 
whose authority seems to he appealed to, for the sojution 
mS €ffmry doubt in this case* But I would not be content, 
to take the law iqpon the aiiUK>rity of Chief Justioe Wit' 
fmrt ; I would go a little hisher-^** Melius p^erejii^tea^ 
^ fuam Mdari rivulosi," anl I eiskt if I can shew, that 
the Judges of the Court aS Kin^s Bench^ are Cona&rva<^ 
Iocs of the Bsace, and as such acted ministerial^ in ear<^ 
lisr times, how it happens, that they cannot do so now i-^ 

In order to estaUiah this position, it wiU be necessary 
la f^o back to a very remote pe3riod»--^In thie SfU9(m times^ 
antaeedent to the Normcm conquest) it is hardly necessary 
to say, that die county court wes one of principal impor* 
tance : The Cbeir^ or Earl presided there, assisted by the 
Sbariff and' Bishop ; and in that court were decided att 
mattersi ecclesiastical, Criminal and civil*-^It's decisions 
Were subject to the reversion only of the great Scwon coun* 
oil, caUod the Wiittna^gemmoif. Neither the great liber- 
^, which the people th«n enjoyed, of dioosing theii? owj^ 
SMsifi and Conserwlon, nor the power apdcbnsequenqe, 
wUch these independent officers possessed, by reasop of 
the importrat duties they had to perform agcord^d with 
ika views of the Nrntmn Conquaror, He detemin^id ta 
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introduce- a system of Norman Jiiri8phidelioe» id tbe 
place of the Saxen institutions^ • 

With views, not necessary here to unfold, he establish- 
ed the ^t^ Begis — In this court he sat in person— Assist- 
ed by several great officers of state ;> &e Earl Marshall, 
the Lord Treasurer, tbe Lord Cliaacellor^ the Lord 
Steward, and one or two others who held •offices which 
$till exist. Besides these, there was an officer brought 
^^ver from Normandy^ skilled in the Norman law, and 

• called the Grand Justiciai^, who was, by virtue qf his 
c^ce, Guardian of the Keaun in the King's absence ; and 
who chiefly advised in criminal matters. The King himself 
presided in this Court> as the supreme Judge of it ; being 
at the same time then, what he still is considered to he, 
the Ghrand Cmiservator of the Peace throughout , the r^m* 
^' The Queen's Majesty then is, by her office and dimity 
A^ royal, the principid Conservator of the Peace within 

• *• her dominions S^c. JLamb* Ein. 12 Cap^ S." And 
whence it is even at this day, emphatically called the 
*^ Kifij^s peace" I — The successors to these great officers 
of state, who sat in this Court, to assist the King with 
•their advice^ each in his own department, are at this day 
-found to be Consei'vators by prescription — Whence it. must 
be presumed, that these officers were originally invested 
foy the Kingy (in those early, timjes, which exceed the 
period of legal memory) with that portion of his regal 
power ; and it must be equally manifest, that they "were, 
invested with it, independant of, and distinct from any 
judicial functions they might be supposed to exercise in 
the Aula Megis^ when the duty of Conservators is cpn* 
sidered, which is purely ministerial to the King* and ^e 
keeping of the peace. Their authority in ^is respect 
was dimrent from that of the ^herif&, who still conti* 
nued to be Conservators in thdr several districts ; for it 
was not confined, as his was, to a particular distriictt but 
it extended over the whole Kingdom. They issued their 
process for bringing any person before them, who should 
be found to have broken that peace> or who should ap- 
pear disposed to break it. What was the process ? It 
was a prerogative- Writ of the King^ to preserve the peace* 
and enforce obedience to all orders of that high tribunal^-- 
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the process of attaehmeiit, iotfodaced and borrowed from 
the' Norman laws $ and thk was the process of the At^ 
Regis, Why was it resorted to by them ? Because lie 
disobedience of their orders was a contempt of the King 
himsdf^ whose ministers they were.— Their authority 
bein^ in fact a delegation of that of The King^ extended 
to all parts of the realm i and they issued their process 
against all persons who broke the peace, or were likely .to 
break it. By fhe Norman law it was established, that 
nothing could be done, but by The Kir^s Writ. 

Hiis practice was introduced into die English law ; and^ 
if the person, to whom such Writ w*as directed^ neglected 
to ob^ it, the neglect was termed a contempt of The 
King*s authority; and- an attachment issued, to punish the 
person guilty of it. And here was the true origin of 
attachments. It was a prerogative process, derived from 
a presumed contempt of The Icing's authority. This 
process of attachment has been brought, by a remote 
analogy, to bear upon the present case, by means of a 
dictum al Judge Wilmotj in his argument or opinion, in 
the ^^ase of 2%^ King v. Almon^^vi case never decided ; and 
an analog without foundation. That is not an attthprily 
upon which I can rely. There Judge Wilmoft was seekidjg 
for the origin of attachments, expressing his' dissatisfaction 
with the account given by a man of great name in the 
annals of the law. Chief Baron Gilbert ^ in 2» C P. he says, 

. *^ that it was coeval with the constitution of the Courts, 
*^ but that he could not trace its origin.'' I may then.I^' 
permitted) when such respected Jqdges differ, \o expr^s 
my opinion, not agreeing with either. I so far perfectly 

. agree widi WUmot^ that the origin of attachment was at 

least as old, indeed' much older, than the constitution of 

our Courts, and beyond the time of memory. I fidd, that 

it emanated from The King^ inpropidpersond. Itw^s 

a prerogative process,«*^an order to take by the body) fqr . 

a contempt of the rc^al authority* 

♦ 

V 

As a proof, that I have truly traced the origin of at* 
tachmenty I shall: cite the words of the anticoit Wrjt 
de homine replegiandVf from the Regi strum Breveunv: 
*♦ JVfsi captus est per speciale precepjLvm r^^trum^ , v^l 
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^< tc^iUiis JusUdarn noiiris S^c- quasi secundum eomueiu^ 
^ dinem Anglut nom sit repkgidAUis^*' eirideiitly aHudii^ 
to cises of persons attached by The Sai^i or the Chief 
Justiciary, before the division of ihc Oourts, for eau^ 
.tempts, who weFe not replevisable or bailable : a power 
possessed by the Chief JosftiGiary^ ms th^ represenlRtive of 
Majesty in the mdd regid ; and aifterwards, on tke divdsion 
Of the Courts, distributed and bestoiwed by Statuie W.l. 
'Ch. 5. upon die Justices of the several .^ewly-consCitiifeed 
Courts, as is etated by Fitzhaltb&rt^ tjL B. 152, 2 Hake's Ed. 
in the passage cited by Gilberty and commented upon by 
* fVilmot ; and acccnrdiogly, persons ao coimnittad by aqy 
of thkise paities for a contempt, ttre not at this day bailBble 
b^ any other antfaori^ ; being as it were, committed ia 
^execution and pusiahanent of the contempt. 

» -• . • 

Sudi was "tbe ^ase^> persons, doelatfed.by die Writ 

B(tt to be rq^irisable ; persons ^cmnmitted b^ the special 

command of The King, er the Chief Justiciary presidMig 

in the asiA rtsgioy by mttaahmeiit, irhioh was the process (of 

4hift Court, where its origin may be tnused, «nd is .to be 

ibuad-^l?M^ ^ue of the M^sOmm Bremum m an mUho^ 

^ty, fa ajneiMd by ^he best mrhenz Bishop Nii^hon hi 

M» Eng. fStt. Lib. l. £d. i?U, > MS^Baays, » ^s 

^< very amieist ooHieetion is the best ^^videnoe, ^that 0Ur 

\'U Sngligh tfommoD-law wm ndt rbocrpwed from tiietflio- 

^ fNUm/* So also k is oiled,, as (h^bert authority, by SUi&M, 

^< dispaMio ad JPUiamf" C<ffp.9, 1/; also in Bracton^Jb&.'S^ 

*^.4i3; in fleta, JJb. 2, Cb. 12. If thflfteautfaotid^ 

^ijftratttidd eoKFoboration, it is an^ly aApjdicd 1^ Lord Ooke. 

* 

Ttfe ^fhn/^mcm Conqueror still punuii^ tiie siMe policy, 

'^isfeountenanieed the County CoiM. At toigth, inpi^ecass 

of time, tho<S^mnd Justiciary beoarae fiwmidaUe lo the 

Barens : and even to The King himself. He ww mrMe 

-offieiif Guardian of the iICingdom$ be was the ^great 

Conservator of the Peace % he waa the Interpreter and 

in fact» the great Bepertorium of the law The enjoyment 

-of iliose nnm^roiis di^Mtiea, ;tbe'postfesiion of tms great 

pdwer pA^duced the awae'vof Aem,. Soob, nnfiirtunaiely 

•is the eour^ of human* iiature. He became fMHticularly 

-ebncudoiis Ko tfaie Bonw ;'die whole fUoffdoiii wxis4eflii*otis 
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to get rid of foi individiuJ, who pos&eftdecl. an ftiitboriQr so 
formidable. The divisioQ of the Courts Cook place in 
the reign of Edward the first ; bu|; those persons who 
formed the Aula Begis, did not lose dieir offices of 
conservators of the peace by the| division ; arid they 
istlir continue conservators of the peace by prescription. 
They still maintain that mixed character, which they 
originally had ; and accordingly they act sometimes 
judicially^ sometimes ministerially. Ministerially to 
whom ? Ministerially to the Kit^f as when formerly 
ritting in Au/a Eegis, in matters relating to bis peate. — 
They stillcontinue to issue process forbringine persons 
before them by the body, for disobedience to Uie King^s 
anthority. — Here then is the analogy I asserted; and to 
niy understanding, no analogy can be more strict, more 
close c)c complete* Justice Wilmot has said, that he could 
not trace out the origin of this process of attachment ; 
that it must be coeval with the constitution of the Courts. 
Had he pursued his researches higher, he might have 
fo^nd the origin of it, at once appr6priate» and well defin* 
ed, 

^ Here it should be observed, that Wilmot himself recog* 
tijzes the ministerial? as well as judicial character of the 
Judges of the Couit of Kir^s Bench. So does eyery 
elementary writer; fl(nd beyond all controversy, the two 
capacities still eidsL — But . say the counsel for the DefeOi* 
dant, the ministerial has merged in the judicial character i 
the conservator is lost and drowned in the superior dignity 
of the Chiet Justice. — This is a mere arbitrary dictum^ 
founded on assertion, not on argument, not recognized 
by any writer upon our Law. If it be established on 
legal principle, there can be no difficulty in pointing out 
&e authority upon which it rests ; and where I a^k, is it 
to be found ? For my part, I clearly see the distinctneai 
of character. So did Witmot, the so much reUed on WU^ 
tnoti who distiqguishes their own proper authority, fis • 
separate and detached from that of the Court 
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In 2 Inst. 53 and 4 Imt. 81, 182^ Lord C(Jce says,^ 
** it (the Writ of Habeas Corpus) pught to iifeui out of 

R 
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** the Court of King^s Bench in term time and oat of 
** Ckancery in either term or vacation. — All Writs, in 
** supposition of law, do issue in term; and he might 
•♦ mean no more, iliafi that Judges could not grant theni 
** by their own proper au^^hority, as separate and detach- 
•* ed from the Court, as they issue Warrants." Wilmot 
opinion on the Writ of Habeas Corpus, p. 100. To me 
there is no amalgamation porccptR>le — no blending — ^none 
of that merging, which counsel have talked of and dwelt 
upon, but which I da not trtiderstand- — If 1 am asked, 
to whom the Chief Justice acted ministerially? I wonlcf 
answer (a» before) to the King himself — He acted minis- 
terially to the King, when he called a person before him 
to give security for his good behaviour ; ministerially to 
the King, when he required surety for the preservation of 
the peace,* when the King^s peace was m danger of being 
broken ; and from whom through the Aula Regis, as I 
have shewn, he derived the power of arrest. For this 
very purpose the King's prerogative Writ of attachment 
was entrusted to him,, as.conservator of the King's peace. 

Another strong argument to shew the distinctness of 
character, is, that certain other high officers, who snt 
in the Aula Regis, continue to this hour conservators of 
the peace by prescription , a^ appears by the autl^ority (not 
to mention the earlier writers,) of Coke^ Dalton^ Lombard^ 
ami Blackstone. The Lord Marshall, Lord Treasurer,' 
Lord Stew^ard, and Lord Chancellor were all conservators 
of the peace by prescription ; and could h be contended, 
that if any one of those great personages were at this day 
io issue an illegal Warrant, and command a person to be 
arrested without reasonable Cause, he would not be amen** 
able id an action ?— Take the Lord Chancellor for in- 
stance ; fen*, in a case so extraordinary as the present, I 
have a right to imagine any thing, however improbable 
or wild. Suppose the I^rd Chancellor sliould issue his 
Warrant, and cause an arrests of such a description as 
the present appears on the record, to be made, would he 
not be amenable in an action to the injured party ? Surely 
be would: even though he were to say, (as the Defendant 
here) that he did it vi^tute officii. What then beeomes of 
the argument propter dignitalem ? The Lord Chancellor 
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fiMs an high office indeed — lie is a judicial cfaaracter, and 
an elevated one-^he is the Jbead of the law — a Judge in 
the. highest staticHi ; still, .notwithstanding aU this, if be 
had acted in the manner described^' and *by his own 
Counsel imputed to the Defendant, his act would have 
been ministerial-^niinisteiial to 314^ Kitigj ifa a matter 
relating to his peacp. 

I again ask now, what becomes of the argument, prt^ 
jiet' dignitdtiem? What becomes of the merging doctrine? 
.What now becomes of the argument, that the act was 
iK>t niinistetid ? If I have not deceived myself, they are 
■completely overthrown ! I have said^ that this case couM 
,be argued only from analogies, more or less close, more 
<iv less remote. 'Suppose then, that the Defendant had 
thought proper to biiid over the PlaintiiF,.if resident in 
.a distant County, to appear there '(for bis jurisdiction, as 
Conservator of the Peace, extends all ^Ver.tbe Kingdom) 
to answer at a Commission of Oyer and Terminer^ or at 
.the Court of Quarter Sessions, to such charges as should 
be then and there brought against faim. Surely, if he 
bad acted so (and he might have so acted) it is no strained 
inference to say, that this act would be ministerial ; not 
to the Court of Oyer and Terminer ; nor to the Court oF 
Quarter Sessions ; but to TAe King himself, in a matter 
relating to the preservation of the peace. V^'hat essential 
difference does it effect in the act, that the party was 
bound to appear in the King's Bench ? Here again the 
analogy appears strict and obvious. When the Justice of 
the Peace binds for such appearance, he is there strictly 
and confessedly ministerial ; when he sits at the Court of 
Quarter Sessions, he is as strictly and as plainly judicial. 
When the respectable Defendant issued the Warrant in 
it]ues(!on, 'he must be presumed to have acted as Conser- 
vator; and acting as Conservator, he is ministerial: — mi- 
nisterial to. The King himself; and being ministerial, he 
is, as the Just(ce of Peace is, amenable in an action to 
the injured party,* for his misconduct. It makes no solid 
difference! that he is created Chief Justice of the Kifig^s 
Bench by letters patent, with all the privileges attached 
to that high office \ and that he is ^y sucli letters patent^ 
constituted Conservator of the Pieace ; and at the same 
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time liecomes Chief Justice and Conservator, uiiner one 
«utbority« The Justice of the Peace does likewise (as I 
have sa^) exercise his judicial and ministerial functionSi 
under one and the same commission. 

But it has been said, this act was judicial : fpr it is 
according to the Course and practice of the Cdurt, fc^ 
Judges to issue warrants to apprehend in cases of misde- 
meanors, <xi complaint laid before them. Without 
dweUing on the value of the argument, which would not 

frove, wat it was not done in the capacity of Conservator, 
deny its foundation. I deny, that it is the course or 
practice of the Court* I do so on principle — on the 
authority both of the Common and Statute law | and on 
the reports of the course of proceeding of the Courts in 
JEnglafid and in Ireland. For I have had enquiry made 
in tixe offices ; and called for precedents of such warrants* 
if any such could be found ; and I have not been furnished 
with any. Mr. Bourne of the Kin^s Bench office in Ire* 
landi has suj^ied me with some instances, where war- 
rants have been issued by Judges of the ISng*s Bench^ to 
compel the parties to give security, in matters of seditious 
libel and challenge to fight These were clearly ^issued 
in dieir capacity of Conservators of the peaces to preserve 
the peace. He has furnished m^ with no other instance 
of a warrant to arrest a party for an. alleged misdemeanor, 
before indictment found. From England it has been 
r^ortttd to me, that it never was tiie practice, for a Judge 
at Chambers to grant a warrant, for an arrest in any 
criminal case, bemre certificate of an infermajtioh filed or 
indictment found.* 



* In Hand's practice on the Crcmn side of the Court ofKing^s 
hench^ the writer, treating of the business of fudges at their 
Chambers, speaks /inter alia) of the granting of Warrants Jbr 
the Apprehension ofoffendersy on Certificates of Bills of Indict" 
ment having been found against them ; or of their hofoing been 
Convibtedf on Indictments or informationsy ^od' their not being 
uoderany reeognizances to appear; or of their having been 
Outlawed &c. See also Lord EllenboreugKs Observation in 
BeUmy v. Stuhhs Sitt. t^r H, 1 81 S, when applied to, to commit 
a person for for^ry^-~<< I have maturely weighed this sub^t; 
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And the English practice is certainly most <;6nsonant to 
the spirit xinc^ principle of ou!* faws and constitutioii. 
Anciently, even after information filed or' indictment 
found > the first process in cases of misdemeanor was 
^*' Summons;" and, if the party appeared, no capias 
issued $ but there is no instance whatsoever of an arrest 
for an offence under felony, before information or indict- 
ment found,, It was utterly illegal. So all the authorities 
from the eldest to the latest;, so held and laid down. by 
Coke and Hale. Latterly indeed, upon actual breaches 
of the peace, Justices of the peace have sometimes inter- 
fered, as Conservators of the peace, to preserve it; and 
bound the party to be of his good behaviour ; and also 
to appear at Sessions or in the King's Benchy as the case 
might be. I say they interfere, as Conservators of the 
peace, to preserve it ; and merely as such. So Lord Coke 
lays it down, and he expressly denies, that they have in 
theniselves authority to grant a warrant io appnehend. 
before indictment ; and his reasoning in 4?th Inst. 174, 1*77. 
in support of his opinion, that a Justice of peace could 
not grant a warrant to apprehend an oflfender, before 
presentment made or indictment found, affords a strong 
ught to discover how the practice grew up, of a single 
Justice issuing such warrants ; Lord Coke sap, that ** a 
, *^ Justice of the peace cannot make a warrant to take a 
«* man for felony, before indictmrent; nor even after, unless 
*• in op^n court of Sessions of the peace;" and with rea- 
son, for this warrant is in the nature of a cop/as for. felony, 
which cannot be. granted before indictment; nor after 
indictment, unless <* in open court ; because," says be, 
** Justices of pe^ce are Judges of record ; and ought not 
*' to proceed upon a surmise, but upon record ;" and in 
support of this opinion, he quoted the resolution of the 
court of BridetikMy Brooky and Fitzherbei^tj in 4 Hen. 8. fo. 
16; and he says, '' a Justice himself cannot, arrest one 






and I havo resolved, that I never will, except in an ex- 
tr^fflo Case, Commit any man merely upon exan^inations. I 
'< know toO) tJiat good and le^ro^ Judges, not now alive, have 
'' declared, that they would not in an^Case Commit merehj on 
** examinations" 
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t*^ for felony I UAlcs^^he hinvself suspect biniy (as any other 
•' iljpy) aJ3id for that «ame reason he cannot make a war^ 
:*' raut to another;" and he refers to the Book o£ Assize, 
42 & 12. and 2} Edward 3 ; and observing on the 1 & 2 
I^hilip and Mcuy c. \. and 2; and 'd Philip blwI Maty 
£, IO«^y^high corresponds with our 10. Ca?\ h hp adds, 
.** tjiat since these Statutes, if any person be cTiarged with 
.** any manner of fplony, and information he given to any 
*' juhtice of peace of the felony or suspicion thereof, 
^* aiul fc^ar that the Kind's peace may ^be broken in appre- 
*^ bending him, tlie Justice may make a Warrant to the 
•• Constable io seeihe King's peace kept^ in apprehending 
.•* the garty charged with or suspected of the felony, and 
** bring bira before him ; and the party that gfvelh the 
•* information of his knowledge or suspicion to be present, 
.•' to arrest the delinquent ; and this ()ie states^ agrees with 
•• common use and observance ; and a'ho with the 1 4th H, 
^ 8th, that a Justice of the Peace may make his War- 
*' saiU» for ihe salvation of the Peace, meaningto assist 
** the party that knows qr suspects the felony"— Thus the 
arrest according tojiim^ is. made by the party suspect- 
ing.^ «an4 th^ Constable attends with the Warrant, to pre- 
ycint the Peace frojn being broken.— it is the arrest fof the 
party, who, as he adds, cannot bre^k the house to come at 
|heipyerson, a^ after indictment found the Sheriff, bj; 
virtue of the King's Writ* may. — . ^ 

It is clear tlipa* that tlie power to* issue the Warrant 
belonged to.tlie Justice, not by virtue, of his judicial cha- 
racter as a Judge of record* seeing that no capias or 
Warrant to appvehend, which is in ijbe nature of' a capias^ 
c^uld issue, tifl after indictment (as is laid down in that 
ar^Q of H/A of Henry Slh^ 16. in these wordfc " a Justice 
*' of Peace cannot make a Warrant to Uike one for felo- 
*f ny^ if he hud not been indicted before'*) but as a Con- 
servator of tlie Poiure, to assist the party suspecting,-* 
by preserving tlie Peace on the occasion. In process 
«f time iluy ha\'e eiicroached, and ,en&rged the author- 
ity they had l>ecn in the habit of exercising, as Conser- 
v.itors of the Peaces and from making Warrants to the 
Constable to preserve-tlie peace, when arrests were made 
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by the person suq)ecting) they came to issue the W41F- 
rapt to arrest ; but still the authoiity is derived from tb« 
character of Conservator of the Peace, and not of Judge 
of Record, who can onlyoct.on Record, not on surmise f 
and accordingly in doing so, they, act at their peril ; and 
tini^t state to the Court, on Action brought, the groundsr 
of their justification, distinctly and with precision. 

' * - 

The whole court itself could not, nor cannot issue 9 
warrant , or capias in any cnse, till after indictment or 
information ; nay fui'tber, not in cases, of trespass or 
misdeineanor merely, even after indictment (bund, till 
after summons or ventje disregarded, (I. mean at com^mon 
law. I will advert to the Statute by and by). . , • 

I say no court can arrest or issue 9 capias on indictment 
found* for any trespaj^s j nnd the authorities are so.' Filz, 
Abridginenty title Atsize^ 17, <• in trespass before the 
** Justices of Oijer and Terminer -» the Jirst process shall 
** be a venire facias.^* He cites .S2. Heru S^pL 10.^ which 
I have looked into, and find to be accordingly. The.same 
point 13 laid down in the same abridgment} Tit, Process:* 
pi. 188, with which agrees J4ncA,. 355 ; ** in all trespasses, 
** wheUier it be a writ of deceit or tresspass vt et armis ; 
** or though it be a writ from The King himself, upon a 
" contempt or breach of the peace, it is attachment ; and 
<* if a capias in ihcse cases go out first, and the party be 
** taken. thereby,, he shall be dismissed : because it shoulcj 
** be by pledges, distress infinite, and. upon a ?iihil re- 
*< turned^ a capias as before/' 

Again, in 29, JE(Zw. S, pL 18. the prior of //. brougii 
a writ on the statute. q( labourers against certain servants^ 
Process was continued, till a capias issued-— :the sheriff 
returned, thai they had been taken i^nd rescue^; whereon 
an exigent was prayed ngft\nst .them, and a capias against 
the rescuers ; but by the court both were refused ; and an 
alias capias was granted agjiin^Jt them, and d^ ventre Jbci as 
only against the resciuers. Th^t was a strong case. The 
rescuers, had been gyilty of a contempt of the eourt, or 
were so charged by the return j and yet. ihe coui^ wpujd 
not grant a capias in the first instance — Again in 12 Co. 
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fep. 431. The cnsc of oath before jfi9ti^> iC wa« tWilved 
by alt the Justices of England^ << that tlie process upon In« 
dictndtertt for recusartcy Wvenitefaeiait capias^ &c. ^rhich 
is the proceto in indlctinent of trespass/' 

Thetfe is indeed one authority, of a capias being the 
first process upon an indictment for a misdemeanor iu 
Rastell 263 — but that nvas a proceeding under a Statute* 
the 2 //• })th c. 7. against LoUards^ which enacted, 
** thdt if any persons be indicted of aHy points aforesaid, 
*^ the Juices shall have power to award a capias against 
♦* tbeni ; and the Sheriff shall be bound to arrest them."— • 
This then was by the express provision of the Statute^ 
and ** exceptio probat reguUim! 

In 2 Hale 194 'tis laid down, •* in an Indictment of 
Trespass, the process is venire fa^ and when non est in* 
venfusis returned, capias ei exigent ;" and Hawkins says, 
he cannot]flnd any express authority or precedent, to justify 
the making either a pone per vadios^ or a capias^ the fii*st 
prociess on any indietoient upder the degree of Mayhem or 
Felony, except only when siich process is expressly given 
by some statute. Fi^om these authorities it is manifest, that 
if an Indictment had been found against Mr. Ta^ffe for 
this offence, that the whole court of King^s Bench had not 
authority to arrest or imprison him, m the first instance ; 
but he must hdv^ been suntmoned by Venire Jadas^ to take 
his trial ; and if he had thereon appeared, be could not 
even be lidd, to bml, as Lord Chief Justice North says in 
1 Mod. 236 : ^* the reason of bail is upon a suppostlion 
** of law, that tlie Defendant flies the judgment of the law j 
*< and this supposition is grounded npidn his not appear- 
*< ing at first : for if he appears upon the summons, no bail 
** lA required ; for the liberty of a man' is highly valued 
** in the kw; and ud man ought to be abndged of it^ 
*< without ^ni)d default in him/' 

The Judged of the ISjhg's Benchf in the same ci^mcity 
of Conservators; might certainly inteifere in the same 
manner : though it is, I must say, most unusual for them 
so to do. And if thi^y do so iiuerferei it must be at the 
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same pdrH, ss it is in' liit sanit dilmcter. It t«09t at 
Judges ;-^t is not in a jadicial capacitv i--4t is not in ibt 
oout^se' atid practice of the business of the court. It nev^ 
i¥fts the course and practioe of. the court t9 liateu to 
diarges, until solemnly laid Isefi^re it by indijctment or 
itiformatioli ; or to issue warmnts -on affidavit^ $.^1 $itiet 
indictment or inibrmadon on their reo9rd8k . * ;' 

Thus have I gone through the authorities at <^mmo{i 
Iftw, I will now consider a very late adt of parliament on 
this subject. The Act of the 4Stli of Tke Slings C^ 58. 
oitided- ** An act fi>r amending the law, . with regard to 
** like course of proceedings on indictments and informa^ 
<* tions in <i»e Cotirt of Kin^s Bmch^ in certain cato.'^ 
In the preamble reciting, that certain provisioiis jaada 
by ^m^r acts in revenue cases had been found- bcBeficiaU 
and thkt it was expedient to extend them to other cases,- it* 
endcis^ (not declares) *^ that, whenever any p^son shallv 
** be charged widi any oflfence, for which he or «he may 
^< be prosecuted by indietment or iaformation in hfs 
'* Majmi^i Court of £hs/4 Bemk, not b^bg treason or 
^* felon jr, and the same shadl be node to app^r to nny 
** Judge of the atune court by affidavit,. or by cpi^tifi^te 
<* of to iAdictaoent or taformaticAi being filed ^against sim^ 
*^ p^rsoti iti ' the said court, for itoch dSenoe« it shall and 
** tkdif be lawful for sudi Judire to issue bis wariCant 
^* usider his bsend and seal, and thaveby to cause (suph 
** person to be apprehended and broug^it be&re ihun, or 
'* some other Judge of the same coort^ ar ii^^r^ s&me 4me 
** of kis Majesty's Jusiioes <of the feace^ in order to his or 
<* her beiAg bound to The Sin^s MiyeUy^ with^ two suf- 
*' fici^nt sureties, in such sum as in tlie toid war*^ 
^* rants 'shall be esipressed, with condition Jo ^^ppear iiv 
<^ Ate said court at the time mentioned in such warranty 
<^ and to anstver to ail and singular indictments 9r;i|lforma<<- 
" ticws, fev any such offence." 

The argument drawn, and I think fiiifiy dranm. &oi9l 
this statute has been slurred over, perhaps wisely, by the 
Counsel f<Mr llie Defendant. Hiey seem to have fdt VxA 
afvoided the dffiealiy^ It was indeed thno^sis) out, tkM 
this was ndt one of i*ie pr^f isieiM 'befipBa foundL JbaM&sjal 
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in reftooie cases* and by ibis act eoctended generally — that 
the amendments are contained in the sabsequetit dauises 
i^mpecting appearance 4rc* Sfc» Mattel's difficult pf proof, 
are sometimes very easy, of assertion ; and the Gentlcimen 
have pat forward this position niorely on their assertion. 
They have not deigned, on observation in reply to those 
made npon the enacting character of the whole Statute ; 
upon the general introductory words of the preamble,— - 
upon the title of the act, — upoD tiie word ^* eMend*^. — 
These arguments I do not intend to rq»eat z- bat I have 
lodced into the Statdte itself* to ascertain. frojii itself* if 
possible, what the provisions arc; and I have found U)ent» 
The act begins tlius. — ** Whereas the pfioviaions contidn* 
<< ed in two acts of the 26th and 35ih pf tbe King^ for 
'' amending the law with r^(ai*d to tiie course of proceed- 
*^ ing on Indictments and informations in cases relating 
*' to the revenue, have been found beneficial, and it is 
^' expedient to extend them, to other cai^es, be it Sfc, SxJ^ 
I have forther looked into the acts cited :« tho26//^ Geo, III* 
Capi 77 & S5M Cap. 26.^-^ And I find the oi>ly provision, > 
amending the hiw with r^^rd lo tlie course of proceeding 
on Indictments and' Informations in: cas$i3 relating to the' 
Revenue, contained in the \^h Sect, of the act of the» 
36M. The preamble of this SecHon recite ;. tl^: penws 
guilty of certain o&noes, being prosecutted; for thj^same - 
by Indictment on luforiQation in Kin^$ B^nck do fre^ • 
quently escape punishment, by reaaofi that Stucli persons 
nave not been usuaUy put; under any recogni^ano^ to an-^ 
swer sueh Indiotmeots ; ^unless in cases where soma 
^eificpecttniory penalty is imposed*, or where the qlFenca* 
having been committed in Middlesex^ an Indictmept for 
the «ame has been oniginaliy found iu King's Bench y and 
for remedy wliereof the act goas on, making the precise 
provision whidi is c^ied into, and ^^lowed by this act of 
tlie Mth ; and iio other: of. the pvqyisions of the 4fSt/i is 
to be found in the act of the ^fiti ^ but.ibey appear in that 
of the S5M. Where now is the assertion, that this is not 
Meiof'tbetranslated provisions? c . . > 

•' The Statute 4a G^o. III. professes ta adopt ,a provision 
from tbe'6taliiteS6^^.>as an amendment; 9^X9€xten4 it 
to et}ier»«V:sMs.-^ This, k I'tbe. only pXQY4^ian^t9,t>e foond 
in both acts-i-Can argument be necessary to prove further 
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tli^ ibis proviston w tfce atnc^tidment fhuili<t teneficiat ill 
o)>eration, under that aetrand now for the first time ' 
ejptenditd to othei* cases ! Then, here is a Statute enact- 
ingj not declaratory ,* conferring the restricted irathority 
described; thereby evincing^ that it did not exist, and 
could not haTe been poes^sscd before. 

It was said at the Bar, that th« purpose «f this a<ft was 
merdy to enable the Judge, in misdemeanor ca0e9^ to 
hold to bail in a sum certain. Of tvhat tiSe, or for What 
purpose wns this authority confen'ed 5 *f the Judges of the 
Kin^s Benchy and any Justice of thfe peace had the power, 
before its existence, to arrest and hold to bail, for any sum 
at theiriBisCi*etion, mentioned or not mentioned in the 
Warrant— in all ihisdemeanor cases, — in all cadesnot being* 
ftlony or ti-eoson'-^if they, (the Judges) had thk power to 
egtcrcise, not only on complaint by afidetit, but wMioui: 
any complainft ; fbt' the argument bene is, that the-Obidr 
Justice could arrest ^i? mef'O motUf whenever he theoght 
propel' to arrest, <* 5ft; txtfo, sic Jube^J* The projposi'^' 
tion i6 monstrous— -Tli^re is no authority w fostaintty^at 
least none lias been produced. 

The only authority i can find tending that way^ k a 
passage, to which, if It were m^re decisive t^han it is, I am 
not disposed to sacrifice the authorities of Lord- CMe, and 
those other respeCta'ble names I have cited. Tbe passage 
is in ^ Ha^. 185 1 ** ft seemsptobaUe^ that thepraoticd 
** of Justices of the Peace in relalionr to diis matter also, 
^< is noW become law; and tbet uny Justice of the Ptece 
'* may justify tbe granting' of a Wanrmit lor tlie arrest 
<< 6f any person upon strong grounds of suspicfon for a 
** felony or other misdemeanor^ before indictment ^ has 
^<^ been found against him-^and he adds, (distrusting Ifis 
<< own opinion.) ' Yet inasmuch itii Justices of the reace 
<* cliuiii this power rather by coonlTanec, tfaan any ex^ 
M press Warrant of law, it is a sale way of proceeding 
<< for him who has tbe suspicion, to olake the arrest in 
'* iris pvopar person, and to get a Warrant from th^ 
«< Juistiue of* the Peace- to the Otfnstable, to keep the 
'* peace!'-*-4ostifying the view, I before took* from I»ord 
O^s observatfaiis,«-^and enaeing Strang disCmst af his 
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own iUhffne^f IriMD he wtttMtteto ne. Bttt fertbtr; Mb ' 
dottb^l afinkm or mfercnice of Us is not Biwtamed or 
juttiAMl by any one 4>f the autboritiaB. wUch he hat pUoed 
in<dte mavgin of his bo0k» aed which I have confuUed. 
JHbk confiSies himself expressly to fetooias, and diates ;<^^ 
say a word in the pass^e referred to, of ^ker midde- 
meanorsi on the contrary^ in the very first page of the 
2d Tot* of his:work» he says, <* the nMhod/ omer fufd 
<< rules of proeeediug in capiti^ cases, is different from 
<'* any oth^ course of proeeeoHig in crinHnai cas^ ^d 
<^ has en ^ppiroprioiee method of prooeeduag by kw otm- 
<*. eigned to Ht and therefore fit to be hai]^ed U)getber*'* 



-Bhdcshme alsocon&nes his observations • to Felonies. 
14 Hin. 8y is*as J have ahneady shewn, directly aginnsthis 
infeeeBenf and the si^tary reference on which his donbt 
can be ss[q[iended» » that .of ^ MmL 279 $ and what re-, 
speot is due to:tbat I shaU now consider* The case is The. 
%mm T» JVofj^f s. ^ 6 Msd^ 1 S9.. It waaan indidmenty S^ 
thai 2Vi9g^ with otfiett iatendiiig t0 opprosa <me MmiM^ 
gosJbim arrested liodar a warrant from ike Reeovder, 
wherein Muriell was charged by theosth ^ one Mkkg^ <a 
have assaulted the said Ashley on the highway, with intent 
10 jrob Md ^mivder himj taxi br<|o|^ hfan befoie Ckttm" 
i^mMn.m Jhiaiios of thePeaaei and persuaded Ch^mbeiiaiH 
not to'^h'fti) ibiai» and* extovled, die There nrww nwioos 
•Igaetiana: takeai^ 10^ thft indietmanC ^* B^pfrcurkmh if 
^^ a Biaa 1^ snothir wmngfeUy pui in jaH, and then the 
** keeper entarfii ftom hiori ha that w^ofigfally put .him 
<^^ », isgnihyof tbeoppressiaaoftaktng thearaiiey*' if 
^< ante &iiely iflsprisoQs /* & and the jailor d^ain ^in^ 
A* till he pajiii so nmoh t^mey» he shall have bis aetion 
^ of Idbe imprisonment, and^tahtngso much »ob^ from 
^. him, against sanh perseia : ^ here though die waftant 
^ bi lagaU yei. if one» .isilh' iiMKSiC to oppress^ a «iflsan, 
•^ get him laken-npfay thittiwarauit, and foUow bm' to a 
^ Jitttioe;6f Peaae tarhkuferhis ^ndng buledp if is iUqgal ; 
^ ftritisMlegd to«se.aimM'«natfi»^or ofqfMPSMian* -It 
*< ia« an qflSa nc e in a Justice W Peace, to orefose bail l^r^'a 
*^ cmmmn wurfwaaaaorj^ aiid k' snffieasto say sntiM in^ 
H di ctmcn t^ tkakaaffiffiena .baiL;.*wi» teodefeadi n^oiit 
«<' mgmgy diat dwspaity hnvw AeoMoiba aafiiGMit. £fere 
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<< kmM md9 A^t Traq^ did pemnfid^ CimMai^. tP 
** 4»owmh bitt> iQihI .tlii^t he ^iid commit 'l)ii%. i^hoiit 
" isaying, tUait it .was ix^fp^ i«ii^ ; ^ Jb^ld wdll" - 3a &P 
'^ th^ judgin«n4 «f the court.. Then foUawi : << A»d ja^ 
*^ HUA, it':OAe be takej» by process frpm Se^olla ^^ 
** the Sberifi» he must give « bail bo«d» acQOi*diog tQ tha ' 
<< statute. uf.^ffi'M. 6J* (which is contradicted ^ocpreudy by 
*• thp cdfic of ^engmgfi t. Somi^s ia * . 7i /?• 50i5*). . 

<< 44d wlKyi^ver- ooe may be taken by 4lie waxx^iol of* 
<< one justif^e aT Peace> ,9s» Ju6tjice m^y bftil. Forflaerljr 
*^ 4Mii«Bd, no)ie f^ould be taken up for ^ aaere ini?adfyn|ii* 
^^ Dor^ till indieUneot Ibundi but dqw the practice <»vep 
'^ all England is otherwise. And jp^r i/aZ^, that practice 
*^ is become a law, and Justices of Peace eo ipso may bind 
*^ to the pejjune. md over ^ sessions, fpr. gpy Ui*«fiQ^ of 
^^ peace, b^^^ indictment fiwnd.'^ 

. Ilius it .eweaTAi i^at the c^se itself a»d the J w^£p»t9^ 

q£ . lh« <HHirl We .m> <beaifiipg; <Mp<m the l»«tier m <}«li^i9^ 

iw which it i» r^fevi^ed t4» iiy : HavMm* Wjhat 4midU 10. 

doe then to these obikr ttiO^ which. 4 r#pprter j|m* 

tbou^^t fit 1^ aniMX to it ? A ia^e^'editKH: jetf tjiese is^iW^M 

(Jpfai:^) ^bievWiiM; l^e irseleTan^^f tb^se^.^a tp tlmt 

caae». WAS iatitfi«i» tbuft they lyndd not belwg^o Hi l49( 

detenniAfidt .1 ^upposei liot i^ lesaw) iJi^e.infi^of Jhf( 

bi^ki ^8 published ibem «» « fdistinet and 'Hepm^ iwiii^ 

whkfc be hes e^litled ^* .an^iqw^W iM wAiicb ^e. |!e^ 

i^^eeento jifiKi^ t(^ et^ what ia cWar^.siet law ; wd Mf/fe 

to st«be wbatieUowa his ntm^p- who had Jong.l^fore^ied j 

and «» whtae wQxk» not only.niitUl^ c««i ibe £»u«d IP 

fiu^jIKMPt 1^ df)ctiun0» iMit inany »pas«i|gea. tending dimcl^jp 

io evince his disapprobation jef it^ For iny .par^ I iQWMC 

acknowledge^ as valid atttlM>rity to which my judgment 

must drfar« th^se unautjfeNikticated aUcUh aotot* t]^;ve- 

jQen44^ Judges who9» Annies th^ nnmtPM^ Imt iJt - Ikfi 

4]naertaiAedijtf« of donhili6il iieppi^4 iaiMr cani adi^t4i^ 

(it mejm) unsiippottNl i^S^ojim of .ScHgeant HawUmh^ 

nn ieCenepeet >aa 1 hnveitpcnved* ^ot dedwiUe ISkip 4)r 

^istainedj»y any sMAd.^AOlboftity ndiliioed Iqt .hw ip 

aatisTy iine» .ibat awry Jnalice ^^ibe PetcemMtgruMmit 

^oi^«r ij?di0tnMot» «& cmns nlvore no epwit iwi JNmsb 

even after indictment found* 
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1 db tfterefiyr e feel mjaelf qaite warranted in sa^mg^, 
that this act of the Ciiirf Juatice. as it is stated on tbe 
Record, was not acoordiiig to the conne of tbe Court, — 
that it was a ministeriat iact ; and that he eannot shelter 
himself 1^ this plea firem the consequences of this il(^;^l 
act, cooHnitted i^ainst one of his Majesty's sabjects. It 
is iiffainst common right — against the first principles of 
the law «nd theGonstitvtfon. There is no diatkictkin 
bietween Judges — No separation <^ superior from inferior 
Judges— No such thing glanoed at bjr Lord Cokn — by any 
reports — by auyeiementaiy writer. Ttois act was a minis* 
teital aet*-4t is against common right— ^and if: is not pft>* 
tected by the Judicial obaraeter ^ him wbo^eommanded 
it. 

Bttt- suppose I ban^fkiled to prove tbis to be s inima- 
terid act, that does not ooncinde me^^Tbough it be not 
ministerial, it does not therefore follow, that it is Judicial ; 
«nd npon this I found a second brandi of argument, and 
sa j, that this is not » Judicial acT, in the trae and l^ti^ 
mate sense ^ the -word. Tosaj, that beifigthe act of 
a fudge, it is^^re)^*0 Judicial^ is a sophism, or it has na 
nieatting. I dwell not upon tlie objection, that this act 
%as riot done in Oort* I do not want to narrow tbe 
iRKanirig, wluch the law gt^s to die term <^ Judicial**-— 
f 'give «Q fair latitude tothediscussioD ; and I concede a 

Seat deal, 4hat acts done in Chamber may chitm, and 
ve the Jfidieial idiaraaier and exemp^n ; acts done, 
dioag^ out of Covirt, by reason of a portion of Judicial 
«ttlberity delated to ttie separate Judges in Chambeni*- 
'Aots ^lich are sofegect *ta the correGtion and ratification 
^'Ihe Court; which, w^n confirmed, would be -wid 
^ere deeaoed acts of the Couvt- itself. 

But, is this, as pleaded, each an act? — The plea is 
^Miftote of any statement, that can enable the Court to 
^see, whether this act was done in the regular course of a 
Judicial {>roeeeding,emanMiii^ from the Court, which 
delegated a portion of lU fanctipna to an individual Judge. 
Kem is^nothing bat a naktet arrest: no fact. advanced to 
f^Me tm to an inference, that it was an act widiin the 
JgogimBtkCC of the Coiirt at idl— -Can we say, that Utis 
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WfHTEtht was iiib$«ct to ihrrevkion and allvwiBBtie* Or dii* 
aHowance correction or coBfirmatkm of the Court? 
«Surely t-e cannot. Let it be kept ia amid, that tfaisj» -the 
plea of the Chief Justice^ not of the Officer, on the 
vaKdity of wfaidi we mmt decide f and- on Ae faets dis- 
closed in the pleftdings weare to say, whether it was done 
in a course of Judicial proceeding or uot**-It has been 
said and argued, that' Ae Dtamnev ndmits it t» bo. $> 
Judicial act, done by the Defendant as Chief Justice j and 
4liat ati isstie should have been joined on this imlller, 
wllelher it wus ao^or not. Hiis is a strai3^e {assertion ijo^ 
<))€cdv ' r^d^y jt utterly— <- Is the ^attent of the Chie^' Jus;. 
ttoe'savtlKRiry, or the legiiiiy of hii^ Warrant, a questioa 
t>f &ct fot a Jury ? 'Tis absurd to say that k is ; or that 
the question is admitted by the Demurrer^ which ^as everj 
one, who Jinows what a Demurrer is, must know) admits 
notfakig but what is weft pleaded. Weil then f Is this a 
Judicial act of the Chief Justlee ? WItat do the Cases 
say on this matter ? What constitutes a Judicial act } 
Is this that sort of aet, ^hich is declared by tbesi en- 
titled to exeibptionf And imnminity-^All the reasoning ia 
the case of the' CoBege if Pkj/smims$ in Lord liaymontd^ 
SiMtMy aM <knnyn^^l%e fkM' of Conspircuy {Fh^ ▼• 
'BUrker) 1Sco.23. — Ther^oningof iforth in the oase 
ofSoweand J5l«mtrrfts/w,'^BMi«iV argument \a tbe^me 
<X Chdlfme V. Pocieufpd c^kers, 2 Lutw^ 1 5W. (PffwcH 
who goes as far as any man for Judicial privilege)— All ga 
to shew, Aat the protectiori is clHextfSttsive with the Judf*- 
tial diaracier ; but confined and limited to a Judicial 
pro'ceedhig. . * - • • • 

No distirtction 18^ take* betwmi saperioK and inferiar 
Jud^s, in 1« Cbke, Fkf^d \.< Barker y^tie d^ctriiHe 4s 
laid down expressly, and Adrefesoning in this c^m is talu- 
able, because it is general ; as is usually the case in; that 
wonderful mine of legal knowledge, Lord Cok^s Reports. 
his there said, *« The Judge, be be Juii^e of Assize^ Jus- 
«* tice of Peetce^ or afy other Judge,'' (here is no exemp- 
tion, propter digfdfatem,) *«•• bang Jadge by commission 
^< atm of^'K^cord, and swcm to do Justice, cannot be 
** charged for conspiracy, for that wkich he did opeply 
•* in Court : but if he conspires out <rf court, this ia extra 
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^< Juitciid : but due esammoHon lif camis.^ ^cmsft^ and 
^< itiqiiirhig by testimonyt et nmilia^ is not itpy coospivAcgr : 
^* voR TRitf XE ovaiur TO 00.'' 



The Law ttpon the aab^ebt aMVfi to me to be maiiced 
«nit witli great ptecision in this paisage % aod I know of no 
authority cft authentic ditktm^ that can. be Btated* a^ 9011* 
travinkl^ any thing theca laid iavnu 

Upon that pasM^Imake tbefollovioff oUervatvm*^ 
It is etident, that when it il ^id« .that a 7uik[0 9baU aot 
ba ^atged fw' con^rm^ fb^ what he doafi 0pen9 i|i Cburt* 
but if he conspire eat of Coart^ that ia sjLTaA JV^Kuai/^-* 
i say it is evident^ that <^ oonspimcy" in ikxyk p^Mgis /ia 
insUtniial only ; and that acta done in Court and ^h^r^fQt^ 
Judicial) ara intended to be here cMtra8|e4» ^th acta 
dona out of Court, and which thenefare are aonaidered 
aa genetdllffi extra^judteial. 

llie doctrine is in thia poMMe inatanced by a particu- 
lar action or form of procea£iig & ^^am^ji, 4^ Wnt c^ 
^ooqpiracy. But that it is geaieral {aa to a Jiidga being 
answerable or. not aaswerabtd, for wbat ha /ipea as iu^gt) 
ia manifest^ from tha reason of ithe thtuo, and the graunda 
stated for tha doctrine a^ ao laid dmn ▼iai,. . «^ Tb^ 
^^ rtaaon and caoae why^a.jMdga^ for any* tHiiag. dofie 
<* by him tti Judge^ bf. the.aathori^ whid^ tba King liath 
^* eommitted to hiaa» andaaaitting m the seat of the King 
<^ (eoncerning his iastioe) abaU n^t be drofi^i in fuestiofi 
«< before any other Judge, except before the King^him- 
** self, is tor this : the Kttig himself is to deliver Justice 
«< to all hia subjactasnnd tor lihia»^thgat.ha cannot fb it 
«< liimaalf ta all paraoHs,. ha delegate^ ;hia; power Uh Us 
** Judgaa^ who hare the custody aa<i guard o(, the King^s 

.« oath.** . , 

« • • » ■ li 

From this it is dear« ihai the doftriae h .not appliad 
or ttumnt to be applicable tp drawing ». Judge in questim^ 
in any nation xst Wri^ of canqpisac/. on^y^ but ext^s 
to ditwiag iiiun in. qriaation^ in anf either aation ior form of 
prae^din|r whataoAaer^ < 
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"' *« It IS fhrthelr clear Ironi another ctfse, which is put of 
** ft Justice of Peace recording a force upon a viewt which 
^* he 6kl a$ a Judge of record, and a bill was exhibited 
** in the Sfcar-chambir, for that he' falsely made a record*; 
*• and if Was the opitiiSn of the Chief Justices, thift 
^< khitig which a Ju(%e doth as a Judge ot record ought 
*' not to be drawn in question, in that court" 

The HRkttine being thus general> then what is it, for 
which a Judge Is not 'questionable ? It is this : — First 
^ Judge of record shall not be drawn in question for 
what he does openly in court, or in a regular course 
of jtedidal proceeding; but for what he does extra-judi- 
'dally, that is out of court* and not in a regular coun^ 
^judicial proceedings he may be called in question. 

' Hairiiig made this marked ^tinction between acts don^ 
in court, and acts done out of court ; — the distinction h 
guarded from the possible supposition, that acts done out 
of court, if in* the exercise of duty, may be considered a 
conspiracy; and therefore, the distinction, beinff first 
fhi^de between judicial and extra-judicial acts (th^ first as 
done in- court, the second out of court,) it is added, that 
the due examination of causas out of court, and inquiring 
by tecftimony, et smrHa^ is not any consptracu; for this 
he ought to do ; and certafiily such acts, whetner done in 
or out of court, whether judicial or extra-judicial, ,are 
n^ a conspiracy, It might even be further gitmted, that 
the itens^ of ihis passage may be i^ktehded to cdntey th^ 
ilieanlnj^, that we acts here mentioned may be considered 
ii judici^ acts,^done out of court ; but if so^ it most be 
cotilBtMl to what alone can inteUi^bijr ddi&ey to tfa«mind» 
Ae idea 'of a judicial course of pr6eeeclingl * * ' ^ ' 

I apprehend, that it cannot bis contended, that the 
imprisoning of a man without any probable caus^, with** 
0ttt the knowledge or suspiciph, either by view or hlifbrtna^ 
tioii,"Of any t)(fence committed,- is a thing that attght to 
he doUe even by a Judge, or that it is, of can be 4ny part 
of jndfetdl duty, or that it ca^ be considered as dQne in 
Keoufse of juaicial proceeding. It must be admitted to 
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j|)e; iciDrqng; whether wrong 'in die same.. degree ^ oon^ 
,qp|iiipg,; IB not material : it is wrong ; as ' nMich a wi^ong 
An specie, as conspiring^ therefore, , such an act cannot be 
^oonsi4ered>as.pne.of f* thesimilia to a due eMminafion, 
-an^ inquiring by testimony," which a Judge in x^ertiun 
^instances Qug^t to do; and consequently^ maj/ do out of 
court. , , v. . • , ' 

I apprehend further, that whnt iL,iu^et.J(f^cs upon 

;him&elf to do, out of CQurtt " Ejc mero mptt^" .. nu^st 

be extra^udiciaU I cannot at least; confseiye' or imagine 

an. instance* ir). which it can be otherwise. 4 Ju4ge:inay 

.fa^ye his judicial functions caUed into action, i|i. certain 

caseS) ^y.his own view^ he may have th^m cailed;i'pto 

action^ by the complaint or information of otherf j bu^ 

without grounds for his actings either upon his' own view, 

.upo^i indictment, or presentment, or upon soi^-camjfilaint 

;Or infprmatic>n laid before Jiiai> I cannot oonceive, how 

hiA acting can be other than extrd jndiciaU I know 

jiiothi/lg that is more properly an<i cmphatacaily *^ ex.trar 

ju^icia^^' than that is. Lord Chief Justice Coke has, I 

.think» clearly shewn what acts are exempt from ac^ion^ 

ji^hetber they be done in court or out of court; and tfa^ 

pont^ifiaion, that this act of the Chief Justice subjects bioi 

)tp jBn ^ctioU} flows from those premises^ as cWrJ[y and ;as 

closely as it is possible to concfeive. J 

;,,,^Trhe lact disclosed on the plea is, this: The.. illegal 
<a5mmfj^iient ; of one . of TkeKin^s «^l|jectjB. \ ,Tbe 4}U^ 
|iofi thcp arises:. Boos this act., co|ne i|i^i^ljin;>tbe jti^n*- 
^jiries ,c/ that judicial . exdpption^ < Ji^ , dpsciub§4 r tgr 
%ox£Cok€f A»v.l now.ask, is the ai3fc§t of 9R iwqcent 
many (for the court lias n<>^hii)g; before ^jriiem,,, by wh^^ 
they can be justified in presuming him guilty) of a man 
|)9t even accused or suspectefj^ (% ihe court l«i^n^.a|er- 
jnent before them^ either of suspicion or accusatjph) com* 
pmed among the number of those acti^, tbat^fire V fit ^nd 
^c^ary'' to be done by a Judge? or, to^ifetbe wo^f 



proceeding? By what fhjpde of reasoning is this to be 
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mpportfiAB; By whAbiyitemraf logic iv the poBirionto te 
maimainwd, that the fs^ing of a pocesu^ coiifefisedl^" Sh^ 
gal,' is'.accordingwiKKtbe cUurse lUid pi-aiotice of the CourjC? 
If .sttch reasonitfg be xi^bWed, this nionslroiiB Absurdity 
will iiwwtably follow, that . the course of the Cotin" is h 
course of . iUegaKty-*^n« hrrbttual system* of viotaltfig the 
I^w» wad oiitraghig' the {)^sou&l iibeitiefi bf thb peopte. 



• I • « 



Nd liiwjer«-^na lifien . of common 'trtidersta*dbig' -^iU 
oontttnd for ^acb a principle ; and althougb I«hoId^ Lord 
Coiej his recondite learning, his great ability, • and hw 
extensive legal information in the highest veneration, still 
it is not upon bis nuttioiity alone that I re^: but it is 
upon the doctrine laid down by him, and apkno^led^^ 
and «ccq>ted by. the Bar and the Bench', from the period 
at wbicb he wrote, to the present hour ; a 'len^^of time 
suflU;ieitt>to have; eveiy proposition- ftilly and compfetelv 
inv«8tigated, the. arguments canvassed $ and diiringwbicn 
the &w misUikes of that great man hate been^ deteeted^ 
Goitnnented. upon^ and ^xplained.--<^I i^y, itis norvpoli 
his antbority, great and respectable as it contessMty i^ 
that I 'am satisfied to rest my judgment /but upon die 
acceptance and approval of those principles, which be has^ 
]tad down, by the whole Bench and. Bar, which hj|vc^ 
come after him. They all acknowledge the limitations 
of Judicial acts, to be, as he has pointed out ; and where' 
(I wiisli to know) is the authority, in book, text, or maTi* 
gin, which controverts those principle*? The cases of' 
Bushell V. HaweUy in 1st and 2d Mod. cited for the Defen*. * 
dant, support this reasoning; and I ask, what 'would bo 
more i)ea3onable or inore natural to suppose, than that 
either the Bar or the Bench > or boili would have long^ 
since cavilled at the generality of Lord Coke*s pliraseodogy, ' 
if Jiis reasoning in that case had been irrelevant, or an-* 
meaning. No such, thing 5 oii the conti-ary , it is reeog* 
nized and adopted. The writ of conspiracy was oiily'tlie • 
subject matter bcfoie the Court ; but the reasoning applied^, 
to every species of wrong j— and will it be .contended, 
that tile Arrest'of one man by another^ outof iiismere- 
caprice and fancy, is not a wroiig of ns great a magnitude^: 
as conspiracy ?* I therefore fed myself called upon em-' 
pbatically, to say, that,, from what appeara upon the face 
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•of the plefty i^i^ condusion^imwt fattoir from ibe 
ing of the law i namely, ** that the act of the mpectable 
'* and ledrned Defendant here oou^aioed of, sses^tra* 
*' judidaU and that he must be consecfiwntly.asicfiable 
'Mn an aetion." Therefore) if I have not before suffici- 
entlyefitablishadf that the act was ministerial^ in the strict 
jsense of that word ; yet, putting that point out of the 
question entirely, I rely upon it, that it has not been, 
and cannot be shewn, io be Judicial ; but,, on the oonti^firy, 
that as stated upon the Record,, it appears^to be extras 
Judifiial. 

But, in addition to what I have already said upon this 
head» I would again resort to the authority of Loitd Coke. 
What says he? In ^ih Ifutihde 73, we find him dedar- 
ing, that the Jadtfes of the Kin^s Bendh^ aa kidivldiiala» 
are Conmers and Conservators of the peace tkixaighout 
the Kingdom, — ^As a Court, they have authority to hold 
pleas of the Crown^ Here then is the fact of tnek being 
Ooroners establiriied by Ck)k€. But it may bersaid^.diab 
this bad no bearing upon the prosentcase; for viboLev^er 
heard of the Chief Justice of the Kif^s Bemdi ejo&^g.m 
tile capacity of Coroner $ (and by the by. Lord jEUenbch' 
foug^ acted as Coroner .on Mr. Perceval's Inquest,) bat 
to this ot^ction the answer i is ready. Whoj I. beg leave 
to a^, has ever «een a Chief Justice of the King's Bench • 
issue jsndi a Warrant ? . Coke said distinctly, that they 
were Justices of tlie Peace throughout the Bealnu What 
then becomes of the alleged union of character ? Of 
the roerger.of ministerial in the Judicial capaeity i . Bttt» 
great as* is the acknowledged authority' of Oske^ I wili 
not irest /this part of the aTguraent sololy upon it. No! 
I, will resort tQ that of ai^ther, that seems to me to have 
veny considerable influence indeed* in the d(^cision of the 
present ease; .1 mejnn Chief Justice fF;7mo/-— And here let 
xnetnot be accused of vacillation or unsteadiness^ inciting 
VElmot in support of my own opinioUf and denying hit 
aqthority against that opinion. I have no such intention. 
But those, who< rely upon JViimotf in forming certain 
opinions, o^gfat at least to allow him .equal weight, when * 
he is decidedly opposed to these opinions. And although 
I Jim now about to quote > Wilmot, for the purpose of 
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diewuig, diathk itypioion weot to feiror the Dmnurr^r ia 
<me . ivStni^cey tbmigh k might be against it in another^ 
atiU Itkmkit but i£Hr» to state broitfUy and unequivocally, 
that .ill a .oase like this now belore the Court, one which 
iov^vet the first princijries of Law and of Justice, I will 
•HQlt be bound t^r the dickm of Lootl Chief Justiee fVilmot^ 
however .kigli.thei nsspect niaj bei whieh I eotertaia for 
hia memory* 

, Chief Justice iWilmo^ has- asserted, in his opinion 
delivered to the House of Lords, on the Habeas C^f-pus 
BiH, that ** .Writs issue out of the Court of C/iancen/^ 
*'oiid^ out of' the other Courts, during Term time; and, 
^* the Judges issue them after Term, not as they issue 
** Warnukt^, intkeir indivitkud charmiers.^* Now what 
can be stroiqferthaii thSese word^ of Wilvtot himself, upon 
li^hoae^atitheMy il is intended to over rule this Demurrer i 
Can any .wovbmoae strongly apply to the present ease 
than these? Andean any possible inference be^drawoL 
from them, which is riot unfavourable to the Defendant? 
Here, tWfl, .'is^ WUmai opposed to WHmot^ beyond any 
poasibiitrir of agreement, i tbereforeconclude this branch 
of the Argument, by oncenkxre emphatically declaring, 
thatithia W9Mi,}t myof^inidn, an eatra judidal^ci i and, if 
extntrjudictaU itiwces^ily Ibllows, that whoever so act* 
od to» the iiyory of miother, sofust be amenable to the 
Laws. ».v ■• ' i 

Further^tt Ipi.beenargtted| that the act was Judicial, 
becauaedona by % Jadgo of die King^s- Bench^ who has W 
JuisisdietioB, which theiother Judges have not* And thai 
argionent bastbeen ftusfaed to this length, assuming ibr 
that> ceason, thatiincanse' he did not act ministerially, lie 
must haveaiitedjadioially. 

•J • « » 

That the aet. m«y be contra^disdnguished firom tlie 
common notion of ministerial, may be true; and yet this 
will not aifiM^t the present question. If a Justice of the 
peace, being a Jmdge of Record, causes a man to be ap« 
prehendcd ,for the purpose of giving sureties'for the peace, by 
virtue of a* ^ mpplicavif out ofC/tancwj^, he acts mimsterially. 
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If he dd^MBO proprfo Jfire^ lie may i^ sttid, in some 
sense» to act Tninisteriallj ; but in one Mnso of the wcmli 
judicially) as acting ti^n bis own judgmeadand amthoritf $ 
yet, if he afijM^iiend a man ^rithout any wnt or mandate, 
and pr^Miojure^ but withoot * any grounds eitber «pon 
biamvn riew or' the ittformation of others^ his not acting 
ftiinisteriifny, in the assumed 'notion of it^ does Motf protect 
bimr The Question will be, hot whether he aeted mhd$^ 
ieriaUy ; but whether he acted judicially, in its true sense, 
«r tiot i M^ether It fe shewn; by any suffloiMtaveniieiit, 
to have been judicial, in that sense of the'tenn, -wliich 10 
necessary to justify the act upon tiai^gmaad. The ' ai^ch* 
mentt that the act» as having be^n done as a Judge of the 
King^s Binckj is tlierefore judicial within- the exemption, 
is maintained on the authority of two cases, ( Tiatogmarton 
and AUeiii and ^he King v« Whiie^) atld tmo-^icUt of 
, Wilmoi* ' 1 have already discussed J^ufOgmoHon and 

,^~V^^. Mlm^ and<i$hewn. that it has no bearing cmthe qosstion 

lOS-lWL ^^^ before us, . 
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Tlie next case that has been relied upon^ is lliadJof 90^ 
King\, Whitey CaserTVM^iifardbi^ 42^1* andy if I'«i«wr0! 
disposed to be captious in respect* of autborfties, i ^%I^ 
well question the authority of (this Book* it iMSoiPiliftle' 
weight, when I came to tbe>Bar-<-8Gldora;quotedy anf}4e^ 
Tttlied upon. At lengthy ^bowovor, it was adopted ih> these - 
courts,^ as the supposed production erf" a great man *dten 
on the Bench ; and propter digmtatem received with re- 
spect. It is fioUiing: bat at mere loese^ nottr^I asbd^Rs siioh« 
soreirp easmot be authority to deode bur opoucm here; 
hu^ aUowin^'it for a moment alii the .weight 'that can-lie 
required, stHl it wilt be found trrrifvant torthe msHter 
beloi^. the court It was a notioii tor an: attachmont 
against a certain constable of the tonoi oi*S(mfierm^k\ > 
who had disobeyed the warrant of the Chief Juttice, to 
arrkt SxFMboy^ The constable was a aietenoffioerV nad 
had no right to dispute the aiitliority of the «an«nti « His 
business was mly to obeyu His disobedienoe* waa ^ coA** 
tempt ^, ami; as such, it was right tojitlk:h him for it. 
Boit the contiBsiou :attenipced to be.*drawii is,lti»attbe 
couit would not attach him, unless'it twere a contempt of > 
the coai't -, and, if it were a contempt, the issuing of 



'tiiG ^w ii h au t» ' dthoBgjt - the. rMict oE a(siagle fidgp out of 
•Gmirt^rwBa a judicial c^ne* ^i§4Conclaiioii-IddDi|r« Sudi 
' aTeomrlimion docajnot at allfoUow.from tbepreauscs. The 
vnords xif : Jndge tVilmot' in areapo^ of warrants, which I 
before quoted, shew that it cannot be sof and I beliete 
that WUmot is an authority, which those, who maintain 
<.aQ •fimmi .tipe cvntiSary of DBiiie, wilLnot^dispiite. This 
caae^ moreover, was a caae of felony >$ and tl^re is every 
reason to presume, from the known practice of the Engliih 
courts, that it was after indictment found. 'Besides, it 
was dbe-nererress^aBceof ^process by. anoflScer, which 
ought to be, at all events, obeyed*, it is manifest, that 
.publie /baaiuess could not be proceeded 'Upon*' were the 
offieera and servants to question the authority of tKe Judges, 
in place :c^ execniing their .mandates ; conseqaently-, this 
case of the constable of Scarborough Aoea not at all bear 
upon the question> which this court has to decide. 

' It !was'felt by the Gentlemen who argued £3r the De- 
fendant, that the authority of this case must be propped ; 
^ut how I baa this been done? By a dictum-^^^ tScktm 
*uah^ned in. with ^eat pompy aa quite decisive to. overthrow 
all the: areaaKiit adduced on the p^t of the Plaintiff-* 
» dictum rriied on princtpallyy at having &llen from Chief 
Jttstiee Wdlmot ; and contained {'tis saui) in a most valua- 
Ue and inestimable Book, entitled ** Notes of opinions 
\** and judgments delivered .in diflerent courts by the 
M tU^t ffwi. Sir Eardky mimoU Knighi, htk Lord 
^^ , Chief Justice of the Gmmon Meas^ and one of his Mar 
1^^ jest]|r's:jnost. Honorable Privy Coundb," and therefore* 
4or WUmaes. clHuracter and the character of this . Book 
-the.Ac^iMmM tto.be deeisiveaf.thisiquestion. This dictum 
4a aa iMlMts : << When he :(a Judge of Kzn^s Bendi) issues 
^}tiiA wairaitasa.eonservatorof thepeace4J^ cotort punisheB 
^ftbaoffioen who (lnDbeysit,>byattachniJ9nt; why? Because 
itJa tbeattcfxfiLJtidgein hiajadicial capacity. Indeed -it is an 
^^ obsUruolian to procesa,. in that particular complnim/' 
-TbJa.Dfdtam is oited to pro^e, that thiaaet of the Defen* 
dant waa a Judicial act* within L(»d Cok(?s meaning (»f 
ik^,,i^tfBL^^^m 'ir.ct, called by WUntga himself here, the 
actfof Um a8CbnseffVatar--*M^i/i»o/, who inhis answex's 
to the Lords beCwa noticed, says, that Judges insuc War- 
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ntetobytiaVmniproj»rtaitlH^ sepimt«-iHid detiKib. 
ed tram tile Court) is hers cited, topubre tJii»aet,,JiKU. 
oitl. IhM dtOiM coDtradicto a line J* ones }• aadcontos. 
<licU« dJrfawof at leart equal value, tappooted l>y ondi«- 
)>utfld auttioritj. , ' 

In a nord «adi difficult case like d»pre«wit^nOT»I, J 
may caU »tf sinee it appears to be, under all its eircum. 
stances, ot the first impression— and difficolt, | may weU 
supposeit to be, since I find myself compelled to bold an 
opimon dififercnt from the Test of my bretbran-^ may 
not be impvoper, tt> makesome abserTttioBs.opon repom 
in general, and the dicta <f Judges as occBsionally Mated 
m them, that we may the better decide upon tfae merit of 

i J • J * ,^ °^^ "^^ "Pon. as Bathcnitie8>to gtneen 
and decide this vital questkm. . , . . 

Reports of decided cases may be called, " authenticatl 
« ed promulgations of the law, by flie Judges of the Und." 
But, wl,at reports, and how autheWicaMd ?. They are 
taken, not^by public officers specially intrastM, b«t b« 
private individuals, in learning, industry, and talent, 
extremely unequal ; and it is to be lamented, tliat hasted 
maccurary, and n«H unfrequently mistake and want of 
dulU have obtruded on the public eye veiy erode and 
impeilect, and soitietimes contradictory actounu of Ju- 

™ i!fTr~^^"*=« *^ «*« "P««» of detenwned 
cases derive their true estimation and vahie ? N6t, bectiute 

^ZT^ b'^'**^"'^''^'*^' additrniremoderti 
times,. hyBurmo, Douglass, or 0»*pjr,. but, b^ase 
these cases were argued and canvassed on bodi side^.by 
the most eminent anddisdngui.aMd kwyoi^'6f their th^ 
^^^'^'^^f^^'^t^i^ allthoiolbmi«tk«i 
uponjhesu^ that oouU bo icquffed, th«P Judgments 
werc^ehverad .« m open . Coiia,'' together with STw*. 
som upon which they were founded-By patient. ttotJbht 
and leaded Ajdgas-and flna«y, be^L tfa^^X 
ments, afterwards given to the-w.iid by diligent and i£ 

different seasons brought before the tribunal rrf mbKe 
opinion, examined, debated, and discuswd by an i^ht- 
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eii0d Bar^ Isffpre tbe wtadom MidlflMiiH^ of 
Beoehesy and by them alloiredt «co9pte(Wi<Wcl aeted upQau 
Reports of Caaesf tbas sanotioiiedf ure justly and rightly 
lisQded domn to. ptisterity, and received M.recxHrded Pro-* 
mulgaiiioas of die lam of tbe land.. Sueb^ and no siapy 
are the recjuidtes that should concur to' give sterling pba-* 
metar to a report before it can be reoelv)^a« law« cSomIu- 
sively to csontroul tbe opiniona of futjitre Jiid^* - 

It Is tru^ all these circnmafianc^ ape not found icniled; 

iin the r^ort of every deeided ease : but I apqirehtndf that in 

vrtiatover proportion any of them afe W£niting» in the safdo 

proportion, will the case- oo contideratioo ^ppe#r to bei 

deficient in value and authority. But> if the reports of 

decided cases ought to be received with such caution, and 

the degree of weight and auth6rily tbejr should dbtatn» ,be 

estimated widi so mach acaruttuy. What shaU be said q£ 

*^ dieted* ? How far ought dMiy to io^umoeliie. opinion, 

or guide the Judgment of Ac Court i Upcsi thift sids^ecii 

which has assumed no inoonsideriMe degree of impoiHianoef 

on the present discussioay I h^ laaise to. say a wc^ oi; 

two. — ^^ Dicta'' are two foldc sudb» aa.&U'froi» Judgea 

in the 4»urse of their arguments in Courtf of Ju^itife & 

and positions, kid d9wn by el^mmtary . writes i whi^n 

dtaeusaiog and esiplaiaiog some topic ox nile of jiaM^ 

which may he Ae oiqect of thdr inyestigatienu U if^ vatm 

iiifest^ that if thftdftc/iunbethemere ass^tioo of a Jud^ 

upon a mattery not the subject of presrioua ^xf/mmut HI 

the Bar, uooonobQiated and, aasuMaiiied by nsq attt^^tf:!^ 

tyi itcAn have :aa weight whatover* but what it^ifiyd^ 

lite from the legai iHuaeand cba g ^eter of hinif who hat 

ottered it. 

Gbeat lespfct m due, &r instance,, to wbntafir may 
hflvief^ilea from QAe^ Hak or HoU^YMltih^dimM 
efen; such mea are oot. aotbehticaled d^sdaratioini isyf the 
hmr : nor are 4hey to be veceived as nila8»* Avevn^ .the 
totnoions, and oontimaliiig the Jui^pients or their aaoeei^ 
iMii n they may at tUnes acrve as does lo direcV M Jii|^ 
to guide>Uie anderstoindiBg, ia the oMrae, of » ntmtln atl4 
dittadb faitestigBtioa. Yet on eaamtaalion^ lipiv jfew <S 
thtrdktm roMfflad will h^fimnd. to deser)re ^nm pa mvdt 

U 
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fltCetition i — ^How mtny tf them plainly appear to hare 
been the positions 'of toe reporter, and not of the Juclge* 
to whom he attribtttea them? And even of those, that 
have fallen from the Juc^e himself; bow few, after we^fa* 
iog the many cirenmstances chotjoaght to be enquired 
into, before there is- stamped upon them, any ck^ee of^ 
authority, can stand the testi In asGertaining their value, 
the prime conoderation, and** the most important:of all 
others, ought to be, what is the precise state of the ques* 
£on before the Court ? its different bearings? Whe- 
ther it be a question, merely between man land mau, or 
between epei^son in his prorate capacity, and an order or 
class of men j or finatiy between an individual and the 

State. ^ 

.• ■ •' ' ', . 

And, withregftrd to die last class of cases, I may re- 
mark as I proceed i thikt, altbough on points of consititn* 
tioiial law, invc^ving or supposed to involve the righta of 
the sul^ect and the libeftieB of die people ; I should receive 
th&dictimd: ti Sam0rs>0T*aMoU with the utmost deferenee 
and respect, yet>in aDdi a ease L should not feel disposed 
16 shew any re^rd whluever to the dictum of a*'Scrf>gg^s or 
a J^^r^'f-^Tfa^ cltamctet of* the inan in sudi . cases^ . is of 
the utmost ifiiportaiioe; if the dross of Jowaoidnition, 
paltry iutrigue;* a lore of poweciimd its attendants^ .pomp, 
fHarade and patronage % wiQ mix ^heniiselves with whatever 
may be oF stevliiig iathe Judiciai cbaracter,*.what<»n 
the lesuU • possibty' be, but a vile mass of base metal i 
£ven in wise and good men,, to whom .no .unworthy xnc^ 
tives ai« justly 'iaiputable, prejudice and partiality, will 
interfere, t*and ^nnobiewedlji twine 4hem|Sjdves nNipd 4he 
JSbres of the heart. . : .u 

^^in Bu^V9C«^fA M»d. 119^ upon application made 
by ^bunsel- fi)r the* Defendant for ttiue .to plead ; Chief 
Justice ^ioi^ i« rei^rted to haveaaid, ^< .1 speak my mind 
«< pbkbily, tb|itr«n.tfctaoii will not lie^Thegr will have bnt 
** aeold-bUsinesBiofitt^'^'^Heite Iwvndd ask^ why sfaoidd 
this goody vtfaii wise, this/leanied Judge, hove qpoken 
bin nikid> thus plaMly i :> Why ahonld he say,, they ;wili 
have btltn<»ld mninesstof itin tfaat.Coort-^Mbd tke«nse 
been a%u«d i )}o : it Jiadnot:beeniewn..opeD^ mt statad. 
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And yet Lord Hale, on ^ HKition Sot time to plead, at 
once decides a great and noVel qnestion : instantly delivers 
a decided opinion, and at once anticipates his future 
judgment* He goes further — He declares, that Counsel 
who shall presume to impugn that (pinion,* who shall 
ventnre to sustain, by argument theirt Ciient*s case, shall 
meet from him a coM and unfavouTAbte reception. Is it 
not manifest in- this case, that prejudice and passion called 
forth expressions, even from that great man, which ought 
not to have fallen from him — and which, although they 
did fall, a prudent reporter and one who had a proper 
regard for the judicial character would not have recorded* 

Take an instance of another Jcind — an instance, not of 

passion or preju«lice, but of (what is equally mischievous, 

and equally to be lamcntod, an instancy noticed bv Lord 

HoUJ partiality. In Groetwdt v. Burwell; I ILovi Rttym. 

468. He, Lord Jfo/I, denies the authority of a dictum 

of Lord Cokey in 8 Cb. 121. Dr. BonkanCs Case, impugns 

It as the result of partiality) and uses these words, << But 

^ Cb^ was transported, tbatthe Doctor was a -member 

*< of tlie' University, and' of hh Uniiwrsityi as one may 

^* see by his* Excursions in praise of it,, which he looked 

*' ^xpan as ^affinsnted by that prosecsnftion^'! Such are the 

infiitmties of b«man nature, that but too often in the best, 

' smeat, andnMNit teamed Judges, influence their opinions, 

and pervsert tbeir- judgment. How extremely caudous 

•shoatd wetheil be, before we ascribe weight or authority 

lo'aiv^ tffeVftMi '.whatever ! . 

• 

Anoiher most abundant source of error, appears to 
me to be the application of the Return of a Judge 
(conveyed in general • terms in the course of argument, 
/Which arises from the looseness of the o]!)inion its^f, 
or the inaccuracy of the reporter) not to a case similar 
infeatoieiind character to that wherein the dieium has 
ttlen fretn the -Judge; but to one utterly dissimilar, and 
' plainly distinguishabie from it. 

Tbns havft the general expressions, reported to have 
tkUtn in different cases, from great and learned Judges of 
ybe highest aothority, such as *' no action will lie agaiiisV 
a Judge" — ** all persons cloathed with a judicial character 
#re protected from suit"-**' no man is impeachable for a 

U 2 



y 



( y*» ) 

mdidial opmi(n)# or In i^rroiieeiis judgm^f '— ^and micli 
like general assertions) «tafted to have WHi used by Lord 
Coke, by Lord Abft, by Chief Justice De Gr^y, by Mr. 
Justice Blackstonet by Lord Mansfield^ and Lord Ke^on^ 
In various cases that came before them, and upon different 
occasions. These several dicta have beto cited in the 
course of the present discussioD, not as lurising from* or 
examinable by ^e peculiar circumstances of the individual 
case at argument bdbre each Judge, but as {Nromoigating 
an inflexible legal £anoD> not bending to wiy possible 
statement of facts — not yidding to an> imaginablje com* 
bination of dyrcun^tances, but all conourfkig in this 
nniversal conclusion,' that in every conceivable case, a 
Judge of a superior Couilt is protected by bis office from 
Action. . 

And yet, extraordinary as it may seem, not one of those 
cases, in which the dicta uttered by Judges lun^e been so 
ostentatiously and triumphantly relied on, as closing all 
ulterior discussion, does any thing more than deoide, 
what at the opening of the case was conceded Iqr tbe Plain- 
tiff Counsel--^ What is now established as a l^;al princiirfe 
not to be controverted, namely, that, whoever is dotbed 
with a judicial character whether he be the Judge of a 
superior or of an inferior Court ; WbedMr ritlidg nt the 
commission of Offer and Terminer, or at the Qaarter Ses- 
sions i Whether the forum in which he presides be of pe- 
culiar jurisdiction, Sheriffi Court, or MamMr Courlf or 
whether acting under charters, as the Censons Of the Col- 
lege of Physicians, all and every when called upon in their 
judicial capacity, to decide in their re8peGtivc./iMiaNS^ npon 
cases brought before them, are (altboueh their' dteciaions 
be illegal, and their judgments tbnnded in erhxr) eifually 
protected from actioii. 



Another class of dicta may be fimnd in 4ioie wtit^, 
who have commented upon, and illustrated different heads 
of our law. Of these (not to mention the venerable names 
of Glanvtllej Bractoth Britton, and Fieta, now chiefly 
resorted to by legal antiquarians) tl|e most deservedly cele- 
brated, are Littleton and his great commentator, and in 
later times Hale, Hawkins and Bladnitonef^YfA the kgal 
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aflKflbns» oC oven' ouch m&Of should be examiiied widi* 
aUcuition^ and anlopted with caution — Many of the dicta 
of Coke have been denied, either aft unsupported by the 
antient auihoritiesy cited by him to sustain them, or as 
uawstrantod uitbveQises^ and unfounded conclusions of his 
own.. Even the section of Littleton relied upon in the. 
present aji^mmit, respecting the novelty of the action^' 
oppcftrs to be open to observatioa; and the doctrine, there 
generally laid, down, should be received with this quaKfi-- 
cUtion, that, wiiere the suli^ect matter of the action must, 
in .the common intercourse of men, have been of freqent 
aecurrepce ; there the fact of such an action never having 
been brought, is a strong argument, that in the opinion 
of professional jnen the action would not lie— and yet HoU 
aeeans not to have required the limitation of the generality 
of the dictum^ but to have rejected it altogether, as not 
deserving of serioos attentioD**-^To dose this head, I must 
cmly observe that a^l dicta^ whether they proceed from 
Judges onihe ij^eodb, or writers in their chamber, must 
stand or £ili«-^by their intrinsic merit: that it is not thk 
'eriebmted aame> or that, which ought to give theni leml 
currency $ but the touchstone of law and reason must lit 
applied to appreciate their sterling worth. 

Notr let me revert to this dictum of Wilmotf and upply 
observations. It is, in the strictest sense of the 
iPO»d, a meJ^dktmif or, in his own phrase, a merejoro-^ 
.Jatai»-^oite unconnected with bis immediate subject of 
<dtseuaHon, or. any part of even his own argnment, gra- 
(tuitously tb«>wn otit, suf^orted by him neither with fen* 
< «miag nor with uiihorjty ; unless then, every sentence in 
this Book be oracukr, I do not know, why I am to pin 
. mgr laith u^onthis didwn of Chief Justice JVilmot, The 
. Bookitflelf rested in undisturbed repose with its 19 Bre« 
> thems, i(for so many volumes of notes did Wilmot compile, 
rdiiriag bis ^ttsendance oo the Courts,) for the 21 years of 
• iSa^ compilers life $ aft^. bis retirement from the Bentfa, 
. and &r ten y«ai3s more after his death. At length the pie- 
ty of a relative (<^ MHate laudatm out escusatus^^ is his 
motto,} caused the Book to beprinted in the year 180^: from 
which time it continued unnoticed and unknown, 'till cited 
by Six V. Gitfbsj'm the case of Burdett v. Abbott y in uhich 
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eas^, too tit is observable, * that neither Ijord StMkofom^ 
Dor the other Judges took any notice of it, in {Nranonnciiig 
Juc^meiit* 

' It comes before us, then unauth€«iticftted by a respcndsi* 
ble editor ; and unadopted, indeed untried, by the pre- 
fession^ The Collector, attentive as he latterly was to 
character, and ambitious more than enough in his stile i 
for years of leisure, declined to give it to ue public. The 
particular article moreover, in which the dictum appears, 
was not a pronounced Judgment ; but merely notes of an 
opinion intended to have been delivered. Notes, taken 
during an argument* which was never coobpleted, and pre** 
pared, if at all, before the case was ripe for the formatiott 
ef an opinion — .In such an artide of such a Book, is this 
dictum found that is to decide tli« serious and important 
Question, urising i^n these pleadings ; perhaps upon 
consideration of the circumstances of the case, on whic^ 
it is reported to have escaped, Chief Just^qe WUmat^ and 
his feelings upon tlie subject matter ^f that case; even his 
vaxAoxxhiei, prolatwn might not be entitled to our entire a^ 
^iesccnce. 

The opinions of great Judges and whole Courts have 
' been occasi only biassed, and warped by the accidental cir- 
cumstances of the case* operating upon their temper and 
dispositions — ^and that it is neither irreverend nor unuseful 
to canvass them with sudh a view, I have (besides that of 
Holt before mentioned) the example of Mr. Ju$tice Faster f 
. who speaking of Peacbams case^ in bis first disooiuse on 
high tit^asou, has the following passage-^^* And perhaps 
. <' still less regard will be paid to it, if it be considered, 
• '* that the King^ who appeareth to have had the success of 
*' the prosecution much at heart ; and took a part in itf 
^^ unbecoming the maJQSty of the Crown > condescended to 
'^ instruct the Attorney General, with regiard to the prcH 
*< per measures to betaken in the lixamination of theDe* 
fendant ; that the . AUoruey at hi$ Ma^estys command, 
stibmitted to the drudgery of sonnding the opinions of the 
** Judges upmi the paifit of km* before it woi thought advi" 
<*~ seable id risque it, at an open trial, that the Judges were 
f ' to be sifted separately, and soon* before they could have 
M an opportunity of conferring together — ^and that for this 
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ptlVpofle four Gcntlaiicn of the pinoiessian in the service of 
*^ the Grown, wereimiBediately dispatched, one to each cf 
** the Judges, Mr* Aiiorney HtfTself undertaking, to prac^ 
*^ tioe upon the Chiff^ Justicttf of faskom some doubt was 
'f then entertained. Is it possible, that a Gentleman of 
** Baetm^s great talefits cou4d submit to a service, so mudi 
^^ below his .rank and charHcter P But be did submit to 
'* it, and acquitted himsdf notably in it« Avarice, I 
'* think, was not his ruling passd^QU ; but whenever .a 
'* felse aihbitwn ever lesUess and craving, over-heated in 
** the pursuit of honours, which ttie Crown alone cau 
** confer, happeneth to stimulate an lienrti othei^ise 
^* formed for great and noble pursuits, it bath iVequently 
'' betrayed it into measures, full as mean as avarice itsdf 
** couid have suggested to the wretched animals, who live 
*^ ' and die under its dominion* For these passions, how- 
*< ever they may seem to be at variance, have ordinarily 
** produced the same effects ; both degrade the man-^- 
^^ both contract his views into the little point of seJf^inte- 
** rest ; and equally steel the heart against tbc rebukea of 
^< conscience, or the sense of true hoiK>Mr. Bacon having 
** undertaken the s€frvice> informetb- bis Majesfy, in a 
*< letter addressed tphina, that, * with regard to three of 

* the Judges, whom he naibeth, be had small doubt of 

* their concurrence, neitb^, saith he, , am I wholly out 

* ef hope,, that my Lord Coke hilnself , when I have ia 

* some dark mann», put him in doubt, that he shall be 

* left alone, vnll not condnue singular.' — ** These are 
'*plain» naked facts: they need no comment. Eveiy 
** reader wSl make his own reflections upon them; I have 
^ but one to make in this place. This method of fore* 
y stalling the judgment of a court, in a ca^e then depend- 
^ ing, at a time too, when the Judges were removeable at 
^< ^b^ pleasure of the Crown > doth no honour to the 
<* memory of the penonsy couoernted in a trausaction so 
<< wddiotts and unipnstitutional, and at; the same time 
** gnatly weidLeneUi the authpntj' of ilie judgment/' 

SanclioBed by this authl^rityi I fe«l opyaelf at liberty lo 

aaoertain the value of this diifum of CA« «7, Wllwpt' by the 

•ame staaadard : Mid X cwfcss, I am the mox^ disposed to 

. 4mdtrtriiii the un9riMH0li».^ud troubkespipe Usk, by reason 
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\o[ the vety great ooiMeqcMmce^ wMeh his been dttecbed 
to thkk'dictum, whiob iB> it would sedkti to solve alldbidils in 
this case. Wilmoty as ^pean from hia life, publialied at 
die same time with diis work by the same Editor* his 
ve]ative» waS) in the words dP his aalogi^ty a man of a 
Sniid, modest, meeky retiring dispoUtion, who had ad- 
vanced himself to the Bench, by wliat be hivlsrif terms 
his buniility. (he was promoted by a CaiMifet^ ta which 
Lord Mansfield was all-powerhil) He was an abhorcer of 
noise, of bustle* of ostentation, of thenvy ambitioii. 

Active politics were not his province : he interfered not 
with, nor scrutinized the actions of those who oondacted 
the. afikirs of State. He abhorred those trooblesome 
internieddbrs> who dared to canvass the conduct of mi- 
nister8» thjit happened to be his patrons. He dedares, 
(in these notes of his opinion , from whence this dkfttm 
comes) that be ** never read a pampblet"~a cMiousch"- 
cumstance in the life of a Barrister^ and a' Judge of the 
Kki^s Binch"-^ circumstftnce) in which he seons to take 
pride ! He had not been distinguished in the higb» waHcs 
of his protes^on when at the Bar ; coniSned to no courts 
li0 had expended bis abundant leistfna in compiling twieiity 
volumes of Reports $ ndt the most ^nlighimed or invi- 
gorating ex4Brci6e> for the mind of ti con^ittitioDal'i»wyeir> 
• or an indispendent Judge. At leiSgth h^s inoffensive 
humility Was invaded > or rewai^ed by LAAdvs' piUeitty 
appdndng him to a seat in the Kin^$ Bench^ Heretaoied 
his principles, (if 9Xi I may cali them) and in*hia ocAideict 
there was no change. — The chains of h^ttaven€>ttobe rdnt 
asutider in a mom^it, and the diffloulty of loosing thetn 
is still more fermidable, where they lfav« not, in tbe&ist 
instance been put on by restraint) but are suited to the 
natutalbent of the mind. The meek kid himble Wiiti^t; at 
the Bar could not all at once become iad^ndeiit. Sbnvard 
or decided on tb^ Bench, or perhaps tliebusinesa^UuniKty 
was not yet qoit^ complete. Th4reMroitoiiiMl x^^mnid of 
lowliness to climb. Be that as it may, he was not a trou- 
Mesome brother to tiny Lord Msht^d; i^ci^bMmneXhief 
Justrde of the*«ati«e eourt very j^hottfy^aftet^ ' Thisoek- 
brated man ft is diffi«^ltl to describe M^^^lAifAh&mBB a 
gre«t man, ftU mttst n^Mit, h^^fm^^^MK^'ml^ ikkk^ 
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tliflt with great excellencies he combined mat &alt8.«-^ 
Descended from an ancient and noble firniuy in Scotland t 
heearty abandoned his native country, as a theatre ill 
suited- to hk tatents, onA his ambilion.' He soon attained 
the highest rank in his profession*- He was a mm>ind0sd ' 
of rare and distinguished talents ) and his nature} endo<<r« 
ments were cuki^ated and improved by all > that unwearied 
diligence and incessant application could bestow. His 
knowledge of iaw was ext^isive and profound ; and thd 
maur that would duly estimate his exc^rilence therein^ 
must study -with attention his judicial opinions, as reported 
hy Sir J.^ Burrow. His acquirements were not confined 
to professional learning* He had diligently perused) and 
was perfectly familiar with the Jugfinian Code, and the 
ablest comments upon it. Added to this, he was the mo0t 
eloquent Speaker at the Bax» and inferior to none' in the 
Senate $ and his were all the treasures of ancient and 
modem literature. 

That such a man should have been ambitious, is not 
mirprizing, and his ambition wfis, like his mind, gigantic. 
He would^ot only be the first man of his age ; but his 
-age must become distinguished, from all that had gone 
before. To "render the period of his devatioii a new 
Epoch in English jurisprudence, seetois to <have been the 
■settled purpose of his mind. For this, swayed perhaps, 
in some degree by a timiditVi that dreiided the uncertainty 
of the tenure, and shrunk hx>m the responsibiUty attached 
to the station, he sacrificed the Seals, the darling object 
of his young aniUtion. Power, permanent, Usoiigh widi- 
*0ut display-^influence, effective, but not ostentatious-^ 
"Were the solid means whiph prudence suggested to his 
'fnatAreand torrected passmn; and therefore they were 
the constant objects of his pursuit, and his exertions ; and 
* fintdty, he attained them. « 

At the head of the Court of Kin^s Bench, (some of the 
Jtfdgeb obHged to him, perhaps^ for their elevation, and 
possibly looking for fiirther ' promotion from their humi- 
lity,) be foond himself in bis proper sphere — no opposition 
—no resistanee-Hfto dissonance*— he influenced and' di- 
rected idl. Though but one Judge of four* he was the 
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soul and organ of die Court. He thm eBtablished tbat 
liberal and enlightened system of CommeFcial Law, which 
deserves the gratitude, and most ensure the adniiratioa of 
eveiy one who has .knowledge to appreciate hi^ Jabour. 
He brought forward, and illustrated the equitable and 
b^eficial Action of Assumpsit ; and disengaged it from the 
difficulties which had grown from narrower notions, and 
antientforihs. He inti^uced and established order, punc- 
tuality, and dispatch in the business of tlie Coiurt. Sai^- 
eine in his success, he attempted to bresjc donvn the 
rriers between L^al aiid £qui table titUs. < Fortunate^ 
the advocates of the distinction were too strong for him. 
But it was in the mattter of Libe), that the judiciai opinioua 
of Lord MansfieULhQ»e-\^e»n n^ost severely and ju&tly cen<* 
sured* He .seems to bi(ve regarded libel, as a species of 
state, crime ; ec^nizable phly by the Judge — ^not to be 
entrusted to a Jury ; they might be useful by ascertaining 
the fact, to divide the odium with the Court ; but tho quesr 
tion of Criminal intent, they must find, not examine. 

To establish this doctrine, as the peimanent rule oi 
Xaw, • L6xd\MansfiekFs efforts were strenuous and incesi- 
sant Various were. the conjectures hazarded, and the 
motives assigned for his conduct. Some ascribe it to hip 
Northern conp6x;ions and early opinions, derived from the 
adherents of the abdicated fmnUy ; — while others, traced in 
it, too strong a regai^d for the Justinian Code^-— an 
unacquaintance with^ or inferior respect for tlie principles 
of the Common Law* But to me it seems the. natural 
. consequence and developement of hi& ruling passion— the 
desire of distinction, and the love of secure and undi^ir 
turbed power and influence. How were they to be. f^ 
tained (it may be disked,) by violating the rights of Jm^rii, 
in questipns.of libel i I answ^, that he must have taken, a 
view of the domestic politics Of Gr^at Britaifi, during the 
last century, veiy limited and confined indeed, who does 
not discern, tHat such .a Jifdge as Lord Mansj^dd, holding 
, the decision of libel or no libel, in matters that concerned 
the Government, within his grasp, would in fact hold 
within it, in a great, measure, .the arrangements of the 
administration ^: the . Country* , Such a Judge might 
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make himiself formidable to the administratioii or to tbe 
opposition y hy protecting or denouncings as suited the 
purpose he intended to accomplish^ the work before the 
Court; and confirming or expressing his opinion bj^ the 
verdict of a Jury. . 

That henceforth no Judge can wield this dreadful 
power, we owe- to Charles James Fox^ whose memory will 
be revered, white the people of Britain feel any portion 
of respect for Constitutional freedom : — whose love for 
the Laws and Constitution of England eould be equalled 
only by his devotedness to her service, and his ardent 
zeal to firocure for and preserve to her sons, those rights 
and liberties, which, in subjects of a &ee land, they are 
entitled to enjoy* He it was, that procured the legislative 
declaration on the subject. For my Lord Mansfiel^s 
efforts were, during a period, successfijil) though he met 
with powerful resistance. The rights of Juries and the 
litierties of the Press were, for a time, prostrated at the 
foot of the Chief Justice $ but not without a struggle. Th^ 
contest was protracted. Lord Mansfield did not escape 
with impunity. The violated liberty of the Press was 
vindicated by the Press t and he became tbe great object 
of its attack. Among other subjects of animadversion, 
his conduct in the'case of The King y. Wilkes was can- 
vassed, and exposed with great atHlity and severity (whe- 
ther with justice I do not say) in ^ pamphlet published 
by Almonj and supposed at the time, to have been written 
by Lord Camden^ entitled, ** a Letter concerning Libels, 
Warrants, Seizure of Papers, &c." It was a work 
of great spirit. The writer dealt very freely witl> 
the character and principles of Lord Mansfield^ ami 
observed acutely and foit^ibly upon his extraordinary 
interference, and alteration of the Record, in thecase-of 
The King v. Wilkes^ which he declared to be conirary to 
law and usage, iinconstitutional and illegal. On the 
question of law I distinctly disclaim giving a» opinion ; 
but tbe act was very extraordinary, whether we consider 
the situatioft of the Defendants - the period of the pro^ 
ceedings at which it occurred, or the particular circum- 
stances of the transaction, itself. The ^ensatton excited 

X 2 ' 
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was considerable. This Wa^ not at atl allayed (it was njiich 
inflamed and irritated) by thepomplilet I have mentioned ; 
which accordingly gave great offence. It was anonymous — 
and the vengeancef that must be smothered, and dared not 
to indulge itself against the high station^ character, and 
learning of the reputed Author, could be wreaked only 
upon the Printer. 

Lord Mansfield was deeply interested in the event. 
His character s^-vl Judge — ^his principles as a man — ^public 
and private — as a Senator--^as the personal antagonist of 
Wilkes^ were albdeeply impl/cated by the publication. It 
must be stigmatized and reprobated by authority. To 
prosecute it by indictment, or even information,' seemed 
.tedious, and might be uncertain. It was resolved, not 
to entrust it to the uncertainty of a Jury — but at once 
to proceed by attachment, as for a contempt ; and a mo* 
tion for an attachment against the Libeller of Lord Mant^ 
field f was made by the then Attoniey General Sir Fletcher 
Norton^ befere the three puisne Judges, hts brethren, as 
for a " Contempt of the Court" This, proceeding was 
Ably resisted, And /exposed at the Bar. Glyfm the Recor-« 
der of London^ spoke at length upon it ; and his exertions 
in thiscase introduced the celebrated Dtmning to public 
notice. It was argued several times : yet no trace of it ap- 
pears in Burraws^s Reports of that period. Is it a strained 
inference, from tUs circumstance, contrasted with the 
general accuracy and minuteness of this Reporter, that 
the suppression was agreeable to his Chief Justice, who 
felt wounded in the transaction, and found nothing in tlie 
arguments or observations, that ensured to gratify his 
4imbition, to heal his character, or assist his fame ? His 
humble friend, Wllmoi^ had prepared a defence, tissued 
witli high eulogium, and exalted fiotions of judicial power . 
and preremlnence — but even tlmt was not pronounced* 

The change of Ministry afforded a convenient ppetence 
U> veil the contempt of the Court, and the tmnsaction 
out of which it arose — and this ambitious and elaborate 
compo^tion was also withheld firom ^e Press, during the. 
Jif<9 of ^my Lord Mansfi^fd; who probably, (thppgh in his 
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own cfide) bad sufficient WBteness to perceive^ that tbe 
ilefence was unsound, that the argument could not bear 
the light. 

fViimot^ virtuous as he is describedi engaged as he was 

personally, by his concurrence in, the warfare against 

libels, and particularly the prosecution of Wilkes^ ii^a- 

enced by feelings of veneration and aiFe^tion for Lord 

Mansfield^ (perhaps his Patron, certainly his Friend) by 

habitual respect and deference for the transcendent talents, 

and exacted endowments of his Chief Justicci whose 

superiority in proportion as it shed lustre on the Court 

in which he shone, eclipsed and repressed the exertions 

o" the other individuals who composied it, and who 

accordingly {or ten years, never ventured an opinion in 

contradiction or opposition to any of his, and we may 

suppose not unafFected by that humility (which formed so 

essential and useful a feature of his own character, and 

had, no doubt, contributed in some degree to tbeboastied 

unanimity) considered, as little less, than sacrilege, this 

attack opon Lord Matuffieldy in the formidable form of 

a pamphlet — a monster, such as he had never encountered^ 

whieh he appears to have abhorred, and been not un«- 

anxious to suppress. I should* therefore, receive with 

caution, even his pronounced judgment on the question 

itself, if any such had been given. I should apprehend, that 

it might be biassed by those feelings and habits. I shouM 

apprehend, that the warmth of interest and of temper, 

which prompted him to request the Counsel for Alrmm 

to consent to have affidavits, not entitled in the cause, read 

— to press them to abandon their duty-^and by his pri-- 

vate personal influence^ > to effect what, as a Judge, he 

could not direct — to ask of Glynn and Dunning^ as Gen* 

tlemen, tb grant as a. favour > what as Gentlemen and 

Lawyers they telt themselves bound to withhold, the rights 

of their Clients, even at the risk of displeasing a Judge, 

who, if we are to form an opinion from the request, took 

more interest in the case than is usual, perhaps bec<»ning ; 

I say, I should apprehend, that he might not be quite 

cool or indiiFerent, giving Ins own Judgments and I should 
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tBcrapuIoiisly examine the argament, before I adopted the 
canelusion, asserted under such circumstances* 

But, when I am referred, not to a pronounced judg- 
inent, delibeiTitely formed, and solemnly deUvered iincler 
the ordinary sanctions, but to an argument, prepared 
, under such influence, and in such teodper — never avii>wed 
by the authoi* — prqjared for private use, (God knows for 
uriiat use) and a mst^ , unconnected, unsupported diciwn^ 
is produceci from that, to hood-wink my understanding, 
And fetter my judgaient;. I say decidedly^ ** I will not be 
** bound by it*" 

I hare an umlerstnmh'ng of my own ; and, snch as it is, 
it is my duty to exercise it, on the questions that arise before 
the Cofurt — and, please God,^I will do so — and I say in 
HmtiCf I will not be bound by this dictumi of which I 
should have tho^ight thus much '' ejiough, and. more 
than eno^gti," did I not understand ^ that jt had vonside* 
irable weight in a t^uarter, for which I entertain the most 
unfeigned and profound respect. I feel it, therefore, right 
Id look into the article or opinion, in which this dictum 
occurs — and, I think, that no friend of Jj^//m(7^, oq con- 
stderation of k, ancl attetidlng to the stile ; will desire to 
kave It considered a delibenite and weighed jodgm^nt. 
As. far as relates to the acts of a single JiKlge, it sets out 
with declaring all observations to be beside the question, 
9nd obiter ^. then discussing tiic act of Lonl Mansfield^ 
(na doubt, a judickil act— an act done under the delegated 
AUtliorlty of the Court — ^an act whicli the Court could, dis- 
ciiss, andcoQ&rm, or annuli, not at aU like this Warrant 
-— jssued under a separate authority, which the Couit 
could not control^) discussing that act; I say, be Indulges 
itk a very unnecessary and wandet^ing rhapsody, upon the 
ii^miy of the judicial character ; led away by his passion, 
(^ his. subject, he becomes quite iulUted^ if not iui^pired ; 
asftcl calls one rule of th<3 Court (by the by, an innovation 
of Lord Mansfietd) a heaven born though t.-*-In this sober 
^Igmcnt^ to* be pronounced k\ a Court of Law> he leaves 
ibe plain and o{)en track, which he s;id ]ay before him on . 
the occasio;i) to vindicate his patron, and to impress tlie 
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the public ' with the notlcw, that it was little less thtii 
ssacrilege to canvass or clonbt the purity of his conduct. 
In his endeavours to magnify the judicial authority, htf 
slides into the argument, propter dignitatem. He a^s, 
** are tlie Chief Justice and Judges of this court, to wait 
" at the door of the Grand Jury chamber, ^vith their 
** indictments in their liands^j and afterwards attend th« 
•* trial before one of themselves?" 

» • ' * 

What is this, bat a rhetorical flourish, which though 
he indulged to his pen in the closet, I h<^e would never 
have passed liis lips on the Bench ? Melancholy indeed, 
will be the day, when such vain and silly decFamation ' 
shall be indulged from this place against the noblest Bul- 
wark of our Constitution — the.venerable trial by Jury !*— ' 
I diould not mention, that he winds, up his argument, bj 
identif>ing the Judges wkh the Royal Dignity, and 
declares^ that.th'e important and enlarged (Luse his words) 
nature of the principle of attfichments for libeKs on Judges 
is, to «keep a blaze of glory round them. 
• 
I say 9 I should not expose these passages, but that it is 
necessary tO'form an idea of the character and spirit of 
that declamation, from which the passage relied on has 
been, cited. I have no hesitation in pronoupeing it, to be 
the . hasty and warm ebullition of a mind^ fraught with 
arbitrary notions, irritated, and excited by a, severe attack 
upon bis whole court, especially upon his venerated and 
adored Chief Justice j and the very reverse of what it ^ 
called a considered, digested, ulterior opinion. I have 
already shewn passages, in his own answer to the House of 
.Lords, directly contradictory .of diis;. and a passage, not 
. resling^ on bis authority, though if it did> it surely de- 
. stroys the value of the authority it. renders doubtful. .1 
. havedouQ with i\»A dictum and opinion; and now I come 
. to 'tbe.otherr-r-anothcr citation froni WSmati on which I 
. ahall very briefly obscrvei and have; done with him ; I 
mean his answer to the 7th question, on the Habeas Corpfis 
amendmeot bill. The opinion was fight ; but, as soi^e* 
times happens, the reasoning inaocuvato. An action would 
' not have lain against a Judge in the instance: but, not 
Wccaiue no action lies against a Judge for a breach of 
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duty) ((or an aefion does lie confesssdly, and indisputably 
against a Judge, for a breach of dutv» for refusitig to sign 
a bill of exception*.) It is so laid oown by Lord Keeper 
Nortlt^ ill the rioters case, reported 1 F«wo« 175, 1 JSq, 
Al»\ 441 ; so insisted on as their right, by Gregory y Btpcj 
and Dolbeiiy in Bridgman v. HoUj Shtm, Pa. Ca. where 
they request trial by Jury — ^from which) strtmg io consci- 
ous integrity, they did not apprehend any discredit or 
disrepute; and the document containing their reque$t> is 
nn authority of great weight^— it bears openly the names 
of three Judges — and is considered to have been the pro* 
ductiou of the great and justly celebrated Hjdt*, 

I have produced Wilrwdy contradicting Wilmot. — I have 
produced Judges, of great learning9 and undoubted au* 
tbority, contradicting Wthnot — and I rely, that he is not 
so infallible, that the Judges of this court are bound to 
surrender tiieir judgments> and implicitly -to follow his 
Return against authority and principle^ on a case of as 
much importance and ihvolving consequences as vital, as 
any that has ever engaged the attention of a court of law. 
I do therefore conclude, from the authorities before dis- 
cussed, that the act of the learned and i^spectuUe Defen- 
dant> now before the Court, was a ministerial act— *at all 
events "extra-judicial" — and thiit, in either view of iU 
it was for him to haye shewn> by his plea> sufficient ex- 
cuse. This, the plea does not disclose—* and therefore 
the Demurrer ought to be allowed* 

But) before I conclude, I shall take notice of some other 
of the objections to this action, that have been made in 
argument^ and which I have not yet i^dvevted^to. It has 
been said> that no action will lie against a Judge^ for a 
Dot 9 to issue a marked Writ, though- wrowfuUy granted ; 
and, therefore, that none lies for wrougmlly issuing a 
Warrant, v^hich it is contended, is a similar act. — ^Now, 
. to my mind, there is no similitude at all betw^n the-acts, 
as will appear, when the history of this proceeding, and 
the mode of it, are briefly stated. — Indeed it will seem 
surprizin^g, that it should have been thmight applicable to 
the present question. 
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The Defen'd^St,. in such a case, is arrested lipon i 
capias — a Writ issued by tJ^ court — and wh*ich in itseff^ 
autliorizes the atrest of the Defendant — who, being ar- 
rested, under it, had ahtiently no' other remedy than au 
appHbatioh to the discretion of the Sheriff, to tj^ke sureties 
for hb appekrancei oil the suing o0 of ^ fVrii of ^am~ 

. In cases of debt ahd contract, the L^islatiire has inter-^ 
fered, by several statutes; to prevent the holding to bail^ 
where- bail ought not to be required ; or the holdi^ to 
bail, for a larger suiix than oUght to be required! But# 
where the Capias was merely for a trespass contra pacentp 
the law was left as it stood before ; and, to prevent 
an oppressive abtise of this process^ the court interf^ed, 
and would not suffer an arrest to take place, except by leave 
of the court ; and an imprisonment under that process, {of 
capias) in such an action, is pilnishdble, hot ah a false 
imprisonment, but as a contempt (}f 'the Court. 

f 

« ( 

In this, ds in other instdnces^ the Court has, .Ipy ipi 
practice, delegated its authority, . of dllawijig the exeaction 
^ the process of cdpidSy decor ding to the terms of iif to 
a singles Judge in his chambers ; but,* when he has exer- 
cised this authority, which is in truth the authority ^ of the 
comi (e:tercised according to the practice of the court by 
him) th^ arrdst takefe place h/ virtue of the capias, as.tt 
did bef&re ; the Plaintiff being, by the order, restrained 
from making Itny other use of it, than that of holding the 
Jiej^nddnt to bail upon it, in the siim measured aiid 
allowed by the oi*der. This too, is done upon a ca^e 
judicially brought brfore the Judge, u|)on an applicatioa 
duly made, according to the practice of the cottrt ; and 
it isi in tact, one of the Similia mentioned in 12 Cohe^ 
to ^^ a due exdmihatian of da^es oiit of court, which the 
*^ Judge may and .ought to do*\ 
I' * " » 

This proeeediuff^ ^'s known and allowed in pactice, and 
'bydt6 cl>ui*8e of the Court, has nothing in it analogous to 
the Case made by the plea. 
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A eiM^ indeed piif^ht be fuppoved^ net at all likely to 
Itappen (if I majjr now $igr so ^f any case) which might liave 
0i>ine analogy to it. If a Judge should) without any cause 
in&titnted. or application made to him, ex mero moiu^ 
ifisne a Warrant for the i^prehension of a inan^ for the 
purpose of being brought before him, Qod held to bail 
in any civil suit that might be instituted against hivok^ 
that would bear some analogy to the case, made by 
the plea — and I should cpnceiye,: that bis conduct ia 
that respect would be extra-Judicial ; and tbfit it woidd 
toot be justified by the single avermentt that it was done 
by him, as a Judge. — That case would be lilp9 tbi« $ and* 
in that case I should be glad to know, why an actiou 
would not lie* 

The next objection urged, is the noT?Ity of this^actioa* 

-rlliis, truly, is fi forppudable one. — They quote the. sagya 

Lawyer, lAltletortf ^* that it was an obje^ion of great 

weight.'* What sai^-Lord HoUf i^pon such on objection 

made before him ? ** that it was <me, which deserved 

^ no oonsidera|ion*-r-fpr (pbserved that great roan,) 

^' eyeiy case must be novel, until it is first, brougbt for- 

^< ward for decisiqn. What is now perhaps a matter of 

^< daily occurrence, must have b^n novel in the first 

^' ins^nce ;** and cas^, which are now coui^tantly Q^mtT 

ing, and found to reqi^ire th^ interpq^Uioj^ of the; CoueI^ 

if this absurd elation wer« flowed to prevail, would be 

left without .redi-e!(s.-^When thev adk, wm any sttdb no* 

^on ever brought ? They nhpula hfi Ablf^.toaaiwer,. was 

any $uch Warrant dver i^^ued. TW objectipn woiJd he 

ofweight, if the act complained of, yfaa^ of ordiqai7ff or 

nsnal occurrence i but no such case aa the prqietil^ or 

any thing like it, ever did occur. If il had, the olgection 

<3f novelty would l^ave been at an end ; for En^i^m^n 

9xe not so ^imid, as to h^ve^i^ubmitted tp.it. 

But again, it was said, that no action would lie against 
Counsel for any thii^^ they might say,, in the course of |i 
trial, however injurious to th^ oppofpte paity ^ oeilhtr 
again«t Jurors for the decision they nmy CQfne to, even 
though their verdict was conli^ary to evidence; nor against 
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cause an improper and injurions verdict to be returned, ; 
and it was contended, dbut, therefore^ an action would 
not fie here — But why, I hate not learned — I have heard 
no argutaient to assiimfate the act 6f tbe learned and 
respectable Defendant here, to thete cases. The policy iff 
die law afibrdi protection to these persons, while actually 
scting'in theii^ re^ective capa^ties ; and this policy h wise 
Knd necessary to the Airtherance of the ends ct justice; 
but, fbr no possible reason, by no possible inference, has 
it been shewn, that the protection granted tothetti,^ extends 
td the issuing of such a warrant by a Judge, as Aat com<^ 
^iibdiied of here. 

Aflain, it has been observed, that the act of parliament, 
eOaMing Magistrates^ against whom actions have be^ 
bjN^bt ftr any thing done by them in the execution of 
iimt du^9 or in their character of Magistrates, to plead 
the general issue, and give the speciiff niattei' of just^ca- 
tion in- evidence, doe^ not include within its provisions 
^Uie Judges of supei*ier courts; Now, say the Ck>unsel fbr 
i^ learned and respectable Defendant, it would be high^ 
nm^a^bnable, that Judges also should ^ not be protected 
by the Law; or that they should be under greater diffi* 
'euWes in defending themselves, than inferior Magistrates 
. are ; and, therefore, they eohtetid^ it must be presumed 
to have been in the contemplfition of the Legislature,, that 
no lielion wliatsoeVer would Ke against them ; and that this 
' sitenee of the act with respect to Judges, must by implica- 
tion be construed' a- Legislative detolanitioD, that ti6 such 
•eikMH wtM lie.' 
♦ • .. • 

To" oalt the silence of the Legislature, with respect tp 
Judges, a declaration in dieir favour, is (it must be coii* , 
fes^y rbther a bold %ure of speech, atid a mode, some-^ 
what n^^ ofMntcrpreting an^act of Parliament. That 
I may not s«Mi to reply by verbal criticism, to a serious 
objeedoD, to this I atfswer : before the statute was enactcd^^ 
enabKng Mnjgistratet to plead the general i«>sne, actions 
-liad been fire^pietitly brought against them — ^mnny of tbera 
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T^K^t^ufl.^n^ frivQlqu^TTOtbers of. a contrary .descripticm. 
That Magistrates should have every facility of defending 
themselves against the former, was conducive to the due 
administration of Justice ; j^n^ .was tlie eqd and scope qf 
the statutef, But^ ^ould the Xfegislature .tl)^ fo^re^ey 
that, at some future period^ a Chief Justiq^ might arise* 
who, not called upon by the ordinary cpur^e of hU di^ty, 
not urged by state necessity, should in. his chamber*, cpni- 
trary to the practice of hi^ Court voluntarily iate^i^gi^ddlef 
where a subordinate Magistrate w^s .accu^tQioad to ,iM?^> 
and by this o^ciou^ inteiposiiioo, violate the .l^ber^. of 
the subject, in amaijnpr jthen i^i^eard of and .uuHnpiv^. ^ 
r am disposed to think that the Legislature yfas po|.Uo^nd. 
to foresee such an event ; or, foreseeing it, to assist such 
^ Chief Justice, in prptecting himself against it§ conse- 
quences.-r-In other words, is the P(prliauiejqt called Jlfipu 
to enact laws, with references to past transact^ons-r^-i^if, is 
It bound by anticipation, tp ^iJciislate prospeptiv^ly. for 
events that had n^ver happened r With as najiich sein- 
^lance of reason might it bp contended, thati vqliimi^jQUB 
jas the Penal Code at, present is^ a gr^t addition siiould 
'be iiQmediately made, to thq already too bulky vplfLine^ 
.and punishments provided, jjpr crim^^ that (however, pjrone 
ib evil may "be the ns^ture pf men) hive not jet^. fipptared 
to exist, or at least, haye not hitherto beqn recorded j^ 
the ample history of bupian.delinguegcy. 

Further, it }ia^ been said, that this actJKm is.^gi^iNJst 
public policy/j tiiat ic wpuljl be totally against all purioci* 
^les of public policy, tq ^unjtienance it^ car suffer it tQ stand 
and that there is another and better remedy, by p^tiopiug 
parliament I deny l^otb these positions. I deny, that 
t|ie, acti<)n .is a^^pst prinpip^es of public poU^,.or,that 
the Plainti^ tere ias a. better refpedy iu applying .to par- 
liament. It .is a just princjple of .public ppliijyj that 
^Judges' shall,. w|ule ;^cting in their JudApia} cl^^act^r^. £ael 
indepeixcl^nt in t&eir in)nd^» which they .^anAC^ b^i ^f 
liable to be que^tione4> eitbjer ^y th^ indiyidual or tbe 
Xjovernment: and, accordingly, they a^e not.. They are 
independent of both — if any thing can la^e thein i^id^ 
pendent. But why should it be against ' principles of 
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ptiUllc policy? The Teas(m' lis td bi^ ^oiiTid abtrndoAtl^r 
tutnishcd, by the absolute necessity of the thing. ^ 

II is of.^tlie tittnost conseqtiencey that Judges in tbe 

exercise of their important functions, dispensing justice 

from the Bench .to their fellow subjects, should ted m 

weryiT*spoct independent, nnd'^ave iheir; minds nndte- 

turbed' by anj' anxiety, but that ^hicli must atteml ettay 

goodniid'honesitinind so employed, anxiety tondmlnistcr 

juatjoe u^ightly.and infpartiaily under tiie law« ^JThey 

shtmld JIG* be idistrwoled by appi'dhension of, or teazM l^ 

afaiions', i^ompted by the capinceor ill teinperof perverae 

OKI Uligant suitor^ 9 their judgmotltsarenot to6^«ubm{tt6d 

to reCDniidennion or revision, but in the ooutts d! ^ppeaU 

.Mrhkliiitliie coonBtitution has created and* appointed Ibr 

ifatc .purpose. It iv'ould be absurd; ^it ^buld bepfepoft- 

tero«8*as itqllras unjbst in the^3^ti%me, to^ubjert'tnenlD 

actions>'6)r . the erroi-s of their judgments ;' to bring, not 

therdoclnoes-they promuJgnte, or tfaieir adjtidieutions W- 

;fore a/ superior coort'of appeal for reconsiikTation and 

^xaidinatient but'the Judges themaeWes before «o^ordthaSt 

tribiinals^ tiV! an9W«r in dans|fge9'for i^ich decisiiHis, as ' 

^utiUy' faUible' individuals' may ptxHv^ince erroneoits^ <6r 

rAther ^r suchKieeisionBas tbey'm^ilot' assent to, or sefe 

4Jie (value and propi^iety of themsel'rt^', they-themselviea 

being e^aily liable > to >Tf)i90(M)ceiT6 the law. It mtouM 

•besides beiinfimte, it would* promote litigaljon 'Withoat 

endHt-iii' the woi^i of «ny Lord C#*r, ** if judicial tnaiterB I2rqp.21i. 

M of record* should be drawn in quesrion^ by p^tial nn4 

^^-GixiiBter suppAsftfe and a?ermentd of ofiesnders*, omifi^ 

f^ on ktlieir behalf thtsre*- wiH - iievei*^e inn -end' of caii«ei^ 

^^ but d>ntroMer8d^ Wiil b^ \tifirii<b->^^'-et''iiifiiHtum in *Jtit^ 

M •^£pnlAtf/)ld*/^.Asldiii»d1ispoiht•tb^'law•i^4ib^wdhfi<l j^ gi*eaft 

reason. Ji!theJadgesw^re'iibbl^1o'actit)dl;bf «'tiitore, m 

they mightb^prompteri by tbe weakoesis, ^ickedtieks, or folly 

of their own iniiidsy or by the suggestions bf'^i^lgn.teor 

•injudicioas 4MJviset^, to bring ^em,' it woliki be inrpo^^ 

4ible» that tb^ acknini«tration of 'justice ' etn^d pro)>ei1y 

prooeedt io'Such a state of ^rmenttng responsibihty^; and 

Ihd end of. tbe^4aw, qaiet' and -repose undet decided and 

ascertained rightSi would be unattdnable — Courts of justitcr 
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ircmld (^useless— eobUevdnes oad litigatioDs wodd be 
infiaite in number and duralion. Therefore jl i9» that 
the exemption of judicial characters from liability to 
actions in suci) eafie^f was ^stablidied. It was not to please, 
or benefit, or exalt the iadimhial, that .the exemption 
was given ; it is not for his own sake, that the Judge is 
irresponsible ; it is not |o me false importance or ** spread 
a blase of glory round bit head" No i it is because 
it became neqessary (o secute the pure and certsin 
adiuinistr^ion of the. law of the land, for the attatti- 
ment of jiisti<;a-^It wlw bt the. sake of the* comma- 
Bity at larg9r-*for the ^ood of the great body of the people, 
on whom Uiis inviolability of the judicial character ooi^feKB 
the most invaluable advantages ; and aeoofdingly the ex- 
emption is co-extonsive with its> principle, and confined to 
acts strictly judicial, which it is the policy of die law to 
protect and preserve undii^urbed» This. being the. policy of 
the law, and its printei{Je being the benefit ond advantage 
of the communityy not the exaltation or aggrandiaenient 
of the individual or the class — how: can it be strained to 
protect the ill^j^al impvisetoinest of the Plaintiff here i 
How can it be set up to oppose or ov&wet that other gvettt 
^aod paramount priiieiple of the law and the constitntion, 
which watches over ami ^ards the personal liberty of tile 
subject ; — a principle, of at least equally general import- 
ance and regaro« we}l understood and acknowledged, 
iocoipprated in the mc^t inlinuite manner with the consti- 
tution $ and a princji^,: which the advocates of judicial 
{Nrivtlege will do well to consider how they engi^ widr, 
or setiu competition agaui^.tbe idol of their, adnsiratioti* 
JFon if imlbrtunately they .should* become oonflioling 
principles, and weighed one agaitist the ether, it cannot 
i)Q long. doubtful which .will Mick tiie beam. If there were 
even more in this declamation) (for I con call it nothing 
else which talks of the jndioial character being degracied,) 
4iire should decide against this plea. If we wete rednc«I 
to the miserable alternative presented, that either the 
judicial character must be bumbled, or the fences that 
surround pefsoiMil liber^ prostrated^ . in the choice of 
.difiiculUes I would say* let every^^edge stftiid.or fall in 
f^l^Uc ^tinnati^n by hps indiyiclnal inlcgfity atid personal 
worth 5 it is of tbe very essence of the law, that the liberty 
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of tbe mlgect tH^Si be staic&y rolnerfed, ibd goatded 
Willi tbe uttnofit ytgUance and care i ond tfant no itiiin*! 
ireedcmi shali be men firom him, without tbe judgment 
of bis peers, aided by the coBsideration of the court on 
the law,' 88 it aflects the evideiiee against him. 

Thisib tbe es&mdion of the constitution and ofetery 

man who is cuabfe of fe^ng a spark of the sublime and 

entbueiaatic adnuraticm of libeity, which animated the 

bceasts .of those who reartd the glorious fabric of the 

Britadi coBstitudonv is paramount ; like Aaron^s rod, i^ 

awidk>ws up all others«*^It is tbe first, and grandest, and 

aaosl vahialrfe princ^e of public policy, thiat that liberty, 

wbkh the law ensures toer^y subject, shall not be in- 

fruiged$^-^is the rkfbt of every subject in this labd ;-^by 

tbe enjoyment of we BHtish constitution, h^ becomes 

entitled to it, at the moment of his birth $ and it is not 

to be invaded or wrested fiom him with impunity) by a 

warraiit iUqi^ly issued by rniy person, <»*< from any 

.garter; nor explained away, by a newftiigied nuixim, 

fonaded upon a mistaken notiiin of policy, and strained 

beyond its meaning, the absurdity of which cannot appear 

iDoro iriaiiily, than ii4en it is ^contrasted or set in compe* 

tition with the ofeber* 

^ .... 

But it has been said, that the Plaintiff has a remedy 
in paritttnent ; and that personal security is thereby suf- 
fieii^kly {MToleeted. Let this remedy be Examined, and 
I lear^ that if Mr. Tof^ be allowed no other, it will 
be toKidA that he. baa no remedy at all. Parliament can 
afibrd nt> remedy or compensation for indiTidual and 
private injuries ^•--'they cannot be expected to attend to $-^ 
they could not if they would, try eveiy private case ; and 
if. they could tty, they tonM award no compensation. 
Parliament may intexmv. Sat the purpose of bringing 
gMut pnblic criminals to justice, such as I am happy to 
aay, it would be necessary to go to remote times to firrd 
disgracing dbe Bench; but I fear this remedy would be 
found of little avail in the case of a private individual ^ 
jpa}v I bave the tsoAixmiy of Orepny^ £^y and Ddben^ 
to say, that to institote sueh a proceeding before parhV 
ment,*^^ wothdr|w tihe investigation mm the pix)pc>r 



1I& 



( a«8 ) 

Jfra^fnftm t^ibv^fil ^ tffencf)«$'*ii{>toi -dH. men's' iSgUts and.'Kbttftic?s# 
\J^^Z, ♦*, ! teadii^ i iB9nife9tl j to-destivy aU trials hj Jury 5'^ they 
fr"j^^' odd, ** tUt iiucb' a complaittfe ia utterly unfit for the 
^ * ^^. e^aoanadoR of tbe. houses of parliaBienty for they 
cannot apply: the pix)per and on]y remedy ivbicli the 
law hath given tlie party in this case» which is, by 
•'♦ awarding damagea to tfeie party iiijared,'^'(if ifiy injury 
'^ be done) for these are oiily to be aassssed by a • Jury. ^^ 
aOicl they forcibly eoncludev ^^< that iiiaa niucbas the 
petition is a compiaitit, in the mature of an erigiodl 
cause> for a. supposed braodi of aiiact'of parlijiment, 
wluch breach^ if any be> is only exaniiniUe and-tiiable 






At 

'^ by tb^ course of the coinroon law, and camiot be- sa 
*^ in a|iy Qthet: mfiiiner, and is m the* example of- it, 

I 






dangerous to the rights and liberties of al^ioen^ and 
tends to the svibversion of all trialsby ^Juries, tfa^ 
^conceive* themselves bound in duty,' with i^egard to 
their o$ces9 and in oonsctence to tlie< oaths theyhave 
taken f to> crave-t the benefit of defenduig theaisriivasi 
touching tilie matter complain^^of in the>petition, by 
*^ the due and knowa oe^ivse of the common iaW^ and'to 
rely upon the- aforesaid statutes and the comtn(Hi>i|glit 
thpy Iiave of free-born people of \Et^land. m bar«>f 
the Petitioner's any further proceeding upon the said 

^ Petition i and pray to be dismissed from the same^" 

• • • * 

Surely, :this argument against the proposed remedy in 
|)ariinn9Ant i$ unanswerable, on public groisiMis alone $ bat 
waiving them for a momeat^ I .ask of wliat use conld .it 
bq to MiC* Taaffk to petition parfiajment ? What po^ible 
advautagecould he derive from-it i SnpjYosealltfaeprevtoa^ 
diiH^ulties (and numerQi& they are) surmounted.— ^Sop- 
pose his petitiqn pisesented and entertained f .and a vote Df 
censure to pas^ in the House of-) Cumttions against tite 
learned aad respectable rDelfi^ndant, yiet tbia^- vote mustbe 
contirtaed. by the House. of Lords, faefbre he fMld' hope 
£k» redre69 ; and admitting,; that it did pasa the Lonjs, and 
succ/eed to the fullest extent, the* only Obnbequencc would 
he the Kepoval 0/ the^learned-Defenc^t from his presetit 
* ^Itaat^on.^ > Wkat'Coaipenaati^n .wemld-that aiibrdto'lJBe 
Plaint!^ for the injury he hafrsusliaineid ? Certainly none. 
The Cpa^^Iainaiit would get nothing by sucha pvoefedure ; 



^ ^ 



(' m ) 

Ndiir see \thiit wouM be <lfe cocs^irtefnije to ttf6 lfl<te^ 
tliciinselves, of kn^^g tipim them fte necessJtv oFi^-. 
swering before Paritatnent, tipon every i^uph charge, th^re 
made agn!n<*t tliertr. How would it affect thetn^ IJov 
WGirfd *t ^ei'ogate fiiotti their hrgh stfition $nd character, 
and endanger their, -at length established Independence 
~4mllify, and, in effect, repeal that Mrise laF, evicted 
for securing the independency of Ae Judges, and the 
impartktl ^Administration of justice, whiqh> ff any thing 
Gaii> hhai render^ the Judgeis independent of the MJnfeter 
of-tfce day ? An actt>f ess^entiai and praqdtel "benefit to 
•he peof^e, as well ns to the Judges, fro^ i»rhom it 
i^iiipved the danier of iixipeachmtent, or r^her the 
inducements to acts merftSng irtipeachtoieoi^, mor6 ieflfeictu-' 
•Mythan any thing th^t could be devised* 

In former, times the instaqc^s pf tampering with Judges 
werfe-hot unlreqtient. Ind^d it was not id be expect^^ 
that influeuc'e and poWer so ihiportant, as the Mlni^tet 
must have derived ^bm the subservience* bf the Jnd^s, 
(and how far thfeir dep^Atchce upon 'his nbd i^^s lifely 
to secure their suKgerv^feitce, we are riot left ^o <otijectute J 
•WQuld be oeglfect^, knd not brbught into u^e. Th§ 
great £<ord JSacon hitinseMv wfieti Atiqttidy Oetieral; ir^f 
eniployed, and did not disdain to* dlihvas the Judges, i^ 
i^ound them, and ascertain bow ^ey were disposea, j^^ 
paratory to a wcir^hown trial, in which tbe Court felj 
mrttaly int^ested. lifie • letters \whi^ parsed On '^lA 
obQusion ^e $till isxtant, apd mo)iUmerit£9x>f his dUgrkce^ 
^;;th6se'we:pnd; that thiscdefbtateflAtiajastfy admired 
Fhilo^pher, whp-^ai the great fbreruotfer Of Ifi^toit^ 



^e find cveta Ats mah becQiping th^'tobl of pojecfr, 
descending to fe^ t^e p^lse (as Jmt(^csiU'i^ ig ^e Jdd^ej 
tie Aid liot find ttopi tnpch averse to what was re^uire^ 
't>f'fhem; eveii Coke himself was not i^ulte ;nimlheit^bre« 
But such pracdt^^ it is to b& hoped, aVe bow At 9h^kid; 
the Judj^s are jc^o longer Vemoveaole']^ 'f^Mf^^ th^ are 
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Mw rimdaned ptrfecUv independenti tf My thing caa 
vefider them independent. And though, as Foster saysy 
<* human nature is still poor human nature/' I do hope 
and trusty that the independency^ which the preaiiible of 
c^ the statute declares to be essential to the administration 
of justice* and highly conducive to the support of the 
lu>nour of the Crown, and the security of the rights and 
liberties of the people, has been attended witn these 
ben^cial and glorious results ; and that the Judges are 
as upright and independent in mind, as they are exalted 
in rank and dignity. The station, in which they are now 
j^laced by the laws and constitution of the counti^, is a 
proud and elevated one indeed.;— ^hey stand between the 
crown and the people, and should be equally inaccessible 
Uf the smiles of the oourty and deaf to the tumults of 
popular plamour. 

The situaticm they fill did not occur to that excellent 
freftck Philosopher, who studied the British constitution 
with much assiduity, who in that chapter of his work, in 
which he dwells wjith . so much admiration upon that 
constitution, however says^ ^f and this beautiful constitu- 
^ iicm, will have its decay and dissolution, as well as 
'* every other erection of man ; and that time will be, 
^< when the le^slative power shall have become more 
•• corrupt than the executive." But I will ventiure to tell 
Mr. President Mar^esquieu^ that if ever the event which 
he contemplated shall happen, the British constitution 
will be san^ by the Judges of the land. They will, in 
such a case, maks a noble and efiectuaT resistance against 
the inroads of despotism. It is in the recollection of all 
who hear me» what a stand was made by the parliament 
of ParUf when the French King came down, cloathed in 
all. the power of hereditary and unmixed monarchy, to 

^ hold a bed of justice, and roister his oppressive edicts. 
Tbere the countrymen oi Montesquieu himself, the par«> 

"^am^itoof Pa$'iSf ^c^posed of the Jiidges> (not at all 

resembling our Parliament, though bearing the same 

name) acted with so much integrity and firmness, as to 

^jUberifr^. applause of the civilized world ; and surely the 

Jndjfes x^ mis land will not be found (diould diey ever 
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ke called upon in like manner) less vMre to, or tenacioufi 
of the blessings of freedooi* If ever the constitutioii of 
these realtDs shall be threatened mth imminent danger of 
subversion) by a crafty and despotic minister, and m 
corrupt and subservient parliament) I am aatisfiedy thaty, 
in such an emergency > the last sahctuary of expiring 
libeny will be found in the temple of justice. Such are 
mj confident expectations) founded upon the independency 
of the Judges; which expectations can never be shaken, 
but with that independency $ and I do in my conscience 
believe^ that no plan could be devised, more calculated 
to endanger that independency* than the encoui*agement 
of applications to parliament, similar to that now before 
the court) subjecting the conduct of the Judge* not to 
the investigation ot the legal tribunals of the lan4# 
where sarely his brethren will not overlook or ne- 
glect the' respect and regard due to him, and his in- 
terest, ajid ^e interest of the public in him ; but to a 
majority in parliament, influenced and procured by th^ 
administration of the day. 

Suppose it should happen, that a corrupt and despotic 
minista: wished to carry a point against the liberty of th« 
subject ; and that he four^ the purity and integrity of the 
Judge, an insuperable bar to the accomplishment of his 
design, — Suppose him to prevail on some creature of his* 
perhaps a person conceiving himself aggrieved by soma 
act of that Judge, an enemy of his, to prefer a petiuon 
to parliament, containing a pretended aUegation of mis* 
conduct, either altogether upfounded, or an highly 
coloured misrepresentation of somethii^g.that bad occurred ^ 
and thus give an excuse for removing.him.. Where is the 
independency of the Judges, if such applications are to 
be entertained and decided, not on the oaths of a Jury* 
but a vote of the majority. Again, (and in putting the^ 
cases > I am desirous that I may be understood, as not in* 
the slightest degree insinuating, that such have occurred 
or are likely to occur in our days — ^thank God ! the reverse 
is notoriously the case — but it is possible, that when I 
sleep in my grave, they may happen ; and ate therefore 'to 
be guarded against) if an ambitious, avaricious, or 

Z 2 ' • 
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designing Judge should feel disposed to act agreeably^ to 
the wishes oF the minister, atid thereby procure to him- 
•etf and his family, hbhours} and titles, and emoluments^ 
woiild it be no encouragement to such a man, (if such a 
nAn should hereafter be Touiid; and that lie could in 
foflrrnei* times at leasf, history be^irs witness) ,'%v^oul^ it be 
no encouragement to such a man, to disregard the right* 
of the people,, and sWerve from his duty, when he re!|ected^ 
that the injured and aggrieved patty had no remedy, but , 
by eftcounterihg the expence, the trouble, and ioconveni- 
clld6 of a petition to the imp'ferial parliament? A species 
0| /eMedy which *his finances^ his coniiections, ahd his 
avbCations might risnder impracticable tb pursue. Little 
nfe64 he dread prosec-ution before such a tribunal, where 
ak hi "Wbiild also bohsider, if the prosecutor surtnouht^d 
eti^fy ' otlfeir difficulty, he must still cope y^kli the, ^)^d? 
infiiienc^ of that inihister in pariia*nent» wlrojn lie uie 




How dread and dangerous must be the consequences of 
6uch a prosecution, calculated, as appears to ipci to secure 
th6 ittipttnit/ of th^^ oITehtfeV. Oti the other handj see 
whatt lApprfesdon litid sfev^lty the Judges themselves woiitd 
Iflbdut tthdcfr. If they afcn^, of all the community, ^e 
t& be 'sdbjeCt^d to tne Vexauori and embarrasspient <^ ii 
p-ttfllatacinikty invlestJg^tioh— to be brought before 'llie 
gre^t coUndfl 6f the empire, upon ewery trivial ^Jiarg^f 
Whibh hi the Ordidafy c^i^e, as between man and man, 
cduld he easfly A^MM by a Jury. Upon tlie whole of, 
this bi'^n'ch dr the arg^thent, I think myself well wd*- * 
rflAted to liifdtibUtUfc, that this Plaintiff here has no remedy . 
ih paHidtnerit ;. diit) agahi, that a petition to p3r)iament ' 
fn stich a case as the present, is a mode of redress not 
c&ktihit^ to lifetteflt th^ indiviaual, riot calculate:! to 
scJrvfe or te^tiVfe'the Judges — it is a proceeding Atted only 



fdf thfe hutpcJSe '6f lyriitj^ing great public crimiiials tb 
jifctlee f ind I>as lib bearing what 



_ 'hatever on the cause feefore 
thfe cotrrt. 



Hbel thdt rhaVe sp6k(*n at gi'eat leijfffh, and tres]^ 
uttUsuKfly upob thp piiblic time ; 'but It ever there wit 
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case, >vh]ch carried uppn the focc of it, a pi^eullor 
and sli;i^ing dxcuse foi* d^ipg^so, the present h that ca^. 
1 Ideally cannot find wonfs, to ex;press the convictioa iua- 
pressed upon my mint^^of the importance ot* it. li is 
nothing less than, whether or not there exists an tiHtrliority in 
this coiiilftrv, which caii, of its own mer^ mplidu ai»d wlli- 
arrest, ana hofd to bar! aiiy' of T/ie Kiiig^s sulyects i^ 
chus^, ^^ithout information, caus^, or provocatk)i,i. A 
question before which, when seriously cpnsidered, aji 
other objects are light and triviai — the imiwy the Plain;tiff . 
nlay have sustained — the wounded dignity of .tfee leiurn^ 
and r^pectable liefendaBt — the degraalition of Ijfiie jwdicijftl 
character tlii'ough him^ become conxparatlvely ox little , 
iifipoftance in the mind of every thinkiug n^n« i|U, ur..oj;it, 
of the ^profession, and objects of minor conc€;rn. . ,. 

I cannot proceed without olmerving, tha,t Ta-thQ $i;s| ift* / 
st&ttt^ it Jcfeally did not appear to me to be VeQrcjudicioi^,,' , 
periiaps not very decorous, (tp call it by no hardier iiamej. 
iii l!he gentlemen, who framed this pleading, to piiit upouv* T '^'''^ ' 
th^ recoird fi plefa, raising sucli a question upon aJUe^tioos ^ ' \ 
iK^iich, as'tkaUd, in truth never existed-r-a plea not static, i ]s 
the facts of the cfase, but studipusly isuppres^iog them. 
It seemed tlien,. as if it had been done, for the purpp^ of 
entangling the cop.h, and calling upon i|.s tade<;ide.fQr t^ 
fifst time, upon an abstract pirqposition, involving the^ 
.momentqu^ and iniportant consequences^ The lear^^ed 
and highly respectable Defendant was represented tyr hi^. 
plea, as having dona an act of such a naturf^ ^lat he 
would have been the very last man in the world to have 
done: — a|i apt, from which hisr];nild and hnmane dispod* 
tijbi^^ and hrs known respect and veneraiioi^ for the l^wa 
of liis country, would have induped him tp shiriiik W4th 
abhorrence I; — an act, which would have contradicted ^Iv^ 
whole teti^or pf h'^iB^pa^vU^^* &Qd be^a i^ dWf^tip]?^ iq^t.. 
only of liis }cnbwIedgQ;i^6 a learnedt bi^t of hi^ jM*iAc^i,#s/ 
as an upright ,J^(|j{e* jNlg was represeiated^ as having ar- 
rested an inocceht mm withon^i ca.i^. oir i^ramttoio^ 
when, in truth and li^ fact» he had not. ^QS» ihm three 
inform<tti6ps against this persoa. But those informations 
were^ walved| as forming matter of jmtificatioin'; audit 
was broadly asserted, that because he was ChUef Justice. . 
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he miglit arr^t vhoTnsoever l|p thought 'fit, without as- 
dgning any other reason, thiMilA^^t he was the Chief Jus- ' 
tice; and without being aoie^ftt^lf in «a action. 

If this high doctrine were to be established as law, the 
Plaintiff was left with out a remedy) and the ' l>^efidaiit 
owed his triumph, nbt to his j(i^iBci|tnni iipon the pro- 
priety of his conduct, if truly repres^e*! ; but to a new 
interpretation ^ the Iaw> which I^m be^l reserved fqr the 
present day to discover. When it Was slated at the Bar, 
that this was not the pleaAng of the Qilef Justice, but 
that it had been framed by those GeaHexfffmf who had die 
management of his case, ' even wkhout consulting him^ I 
was struck with surprize aad indignation — the proceeding 
appeared to me unwise and indecorous — itadecorous to the 
Court, as calling upon tliem for a decision upon the sup- 
posed misconduct of a brother Judge, which misconduct 
tiad ilever, in point of &ct, e^sted j-^-«inwise with respect 
(o the public, whose feeling must be excited and agitated 
by thediscusdon of a question, of such vital importance to 
the personal liberty of every man in the country. For, 
jiflio would suppose that a question so ^gular and so novel, 
'ivas propounded to the Bench and the Bar, merely as a 
nipot point, to exercise their ingenuity ; and not with a 
▼ieif to practical advsmtage^ And who would not expect, 
llmt an authority $o sedulously atid anxiously asserted> 
would* if esttA>iished by the solemnity of a judicial decision, 
be sooner or later- foRowed by an actual exercise of that au- 
thority, tn the extent conteBded for. 

"ft has been sirf>se<}ttentlj intimated to me, however, 
chat the Counsel who had made this statement, was under 
a miBappr^enflSoU, for duit in point of fact, the learned 
Defendant was fully apprized of the nature of the plea, 
arfiidi he comptete^ concurred in, and sanctioned it ; aiid 
if was mentioned at the same time, that the reiason which 
sflduced the learned and vespectaUe Defendant to adopt 
this plea, was, the conai^ration df his hieh station. It 
wte not 'because be was himself interested, that he put in 
Ma plea ;' he did not want ltd assistance, as appears from 
the third plea, which I am assured, cpntains a true state- 
iiieul u^ the facts;— the ^cond plea was not therefor* 
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intended &r his defence, for it was nhneG6B9aTy<«— but I 
told it was conceived, that the power contended for wa» 
attached to the oflSce ; and the Chief Justice felt himself 
bound, not to abandon any of his privileges ^ but to trans« 
nit the office unimpaired to his successor,, with all the pri* 
Til^ges, powen, and impunities which belonged to it. 

-With whom this notion of the extraordinanr power 
incidental to the office of Chief Justice originated, i shall 
not allow mysdf to conjecture ; but it is certain, that the 
learned and respectable Defendant did not require the aid 
of this plea ; and it is equally certain, that this kind of de-» 
fi^ce might be thought useful to others — ^it was a compen«^ 
dious mode of putting the Plaintiff out of Court ; and of 
precluding the investigation of the proceeding on other 
grounds — but originate where it may> 1 regret j that«the 
respectable Defendant was induced to adopt the suggestion, 
to endeavour to establish such a principle from any motive 
whatsoever* I would ask the Chief Justice himself, with 
the most unfeigned resp^t, could I ask him iran thia 
place : why, my Lord, exert so much anxiety and solioi* 
tude, in asserting^or your successors the unenviable pro-> 
rogative of doing wrong | , and of exercising, if I may be 
allowed the esfMression, judicial deqxHism with impunity ? 
With the same unfeigned reelect, I would continue to 
ask, were this plf a ultimately established, would you, my 
Lord, exert the power daimed i Would you order any 
man to be arrested from your own arbitrary will> without 
informatioUf or imputation of crime preferred? I antid-^ 
pate the answer, you lyould not — ^why then, at this mtl« 
seasonable period^ agitate the public mind, but too mack 
disturbed already, by contending for a v^ and idle prch^ 
rogative, which you would not ^ert yoursdf, nor, I a^ ' 
reasonably presume, wi^i to be exerted beredter* wheli 

ou shall have ceased to aVL the Iikh station you now bold i 
repeat it, why agitate the public mind i For, bdieve 
mey^my Lord, <naPJ men out of the profession in this 
country, men of information, deeply sensible of the bles- 
sings of that invaluable constitution* which hasJiefetoJTore 
sedulously guarded the personal liberty .of the meanest 
individual, nave been led to suppose, &om the discussion 

of this question* at this tarns, that your Lop^dsbip has actu- 
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JKf ^dlfited tli^ YaW5 and petpe^iufA ^p V9r6ng imtHited 
fP Voti by firis plt^a. With iv\Ath pl«*a I have now <lone, 
iwd with the i^rgumente, upoi) wMdi, I perceive 'I have 
tfWrfledfof fiearly five hotifs. Yet I fcave not exhausted 
tfw materkb and anthorftfes^hieh ib*vec<s?Hect?ed, atid 
which n(rw He before me, «tlll 1*S8 the subject ; btit I have 
exhausted myself. I have.examined the question in every 
ifdsfs^ble -point of view, in which I could view it. — i haVe 
«fteAttyely weighed its importance, iW Wiagnitirde, 5te 
^ip^elty; its pos^ble consequences^ to both the people and 
A^ ^vt&gci.^'i^l have stated broadly kttd Hneqiiivoealiy, ttiat 
'fh« judidAl x^harabter was ftfHy und cosftplel^ B5iempt 
jftMk ddJcm,— 4 have extended ike icoeptfth8e ifthb tbi^^ 
^ judtciiaf ' Id its very utmost legal boupd»riesu--»-I hfcvesofigbt 
^(fep ^i^ amd<^, that couM fee pos^iWy brought to 
bear tiponthe question j and searched, with mori^ tfiaa 
t^mmcm indtistty, "for aiHrhorities whtch m$glrt cither be 
il*cisive jippn the s«^>jec^y ^r might enaWe tii^ to form t 
f^M^eet Jitdgttiewt upon ft j atid mt i^esult of ^ the whoJe has 
^ttp. lii fevouv of the Deftittrrfer. 

Vfo^wKhi^bmdin^ atl «iy diiig^Ace, I ebdd fifid ndhtiig 
ph tlr^ (Hher iid«, with ike ^ihgle .saving and ekeeptioB df 
ilite^^fiiions and dfrfttjaf -Clii^l justice fV^ot ; and upan 
« cd^ful e^an^Mtfoti, I haVe feuild 'that hrsjatttliottty in 
me ' Sh^atlce, is epposed tp himself in ^noth^r ^^-4faat 4f 
>ptbpefly uhd^trstood, his iHieHm t^anhot befaSHj brouglk 
tobeaf uppti Ih© presient eaisfe; .ami that in fiict,;he is hot 
ishtK ah autherhy (aMtimgli I aHi free to adriift, a most 
>»tbei!ent ttiati ahd conseifentreus Judge) as sheidd impfi- 
i^fl^ $tv^y the; undersrtaiMHn^^ ami bind the ju4gnient ^f 
fh^ ^urt, ^pM isilch a ijttisilSon as is now before it. 

; -fTpofrtfc^f wliole then, jfahd \ wish it to be sd tmdef- 
stbbdil ! .#^ tiot entertadri t4en a dcitibt -upon -the itffcjett, 
t^t^ th^ii w^at iKray al^se. fihom 4ie^oir6}ty 'i^f tibto case, 
" m<l'f rdm ttafe dncutiistance df differing flrotii my br^tkAren. 
•I ^itt decidedly ef.ojifeiion, that <Jte act of^e'lfearned 
widresjimable 4)efeiidant, itt issuitig -this warrant, wai 
' ' "fi^i^fiai ; -and'flPi^fet miiiistetia!* ^hat us it upp^ors npon 
the face of thfe plia how imdet ^^xHiaBderation, it Wa^ ektra- 
yLtAieliit<«^l^hM' wy ^[terlm conmitlltig tin «ct r/f either ^e 
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<Hfle. description or the pther, inbound satis&ctorily to ju8ti& 
the samcy by i^hewing proper cause for having comxnittea 
it ; and if hefaiU in ooing so, that he is liable to an action 
of damages for the injury sustained ; and that therefore^ 
this Demurrer ought to be allowed. 

WR. JUSTICE MAYNE.— In this Case, however Saturday, 
spiiry I am to differ from the learned Judge who has pre- 50/A Jan* 
ceded me, in pronouncing the Judgment of the Court, ' 
upon this important Case ; yet I am decidedly of opinion, 
that the Demurrer ought to be over-ruled ; and that the 
Plea contains a bar to this Action* I feel, that the cause 
of my differing in opinion from my brother Fletcher^ Is 
owing to his arguing on a question, that is not before the 
Court. It has been argued mostly at Bar and Bench, as 
if the question was, whether it was hiwful or defensible 
for a Judge, without any offence committed, or charge 
made upon, oath of crime or suspicion of crime committ^^^ 
ik^ imprison a subject — ex mero mo/w— out of his mere 
caprice or mah'ce. Nothing in my apprehension is less like 
the question before us. — The Chief Justice makes no such 
question. — It is not the question here upon the Record. 

(The learned Judge then read the plea to which the 
Demurrer was taken.) 

The ^'Ction is for Assault and false imprisonment. 
The plea in e^ect is, that all that is necessary or proper 
for this Court to enquire into in this Acti(Hi, is, that the 
Defendant is Chief Justice of the Kin^s Bench ; and as 
such, and in the course of his office of Chief Justice^ issued 
a Warrant, — ^legal on the fece of it — to cause this Plaintiff 
to do, what was necessary for his answering the Charffe^ 
(in the Warrant fully recited) of a criminal offence, fiuly 
also recited to have b^n sworn to ; and that the only , 
assault and imprisonment was the Constable's bringiiig the 
Plaintiff to give bail, in the course of this proceeding 01^ 
that charge. — The Plea of the Chief Justice does not say^ 
that it is the right of a Judge, to imprison without cause ; 
but that it is the ri^t of a Judge, not to be called on, in 
every man's action— -upon every exercise of his official 
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IHi^orfty to become a Defendast, befove a Coarl and 
Jury — to shew aud make out the case, by which it was hia 
duty, as a Jiidge, to imprison the party charged with 
crime or misdemeanor. — But what is the fact to be put in 
Issue ? It is this ; the plea of the Chief Jtistiee says, " you 
the PlaintiflP, being imprisoQed under ray Warrant, have a 
right to try by your miction , in a court of law, whether I 
am a Judge of tne King's Bench ; and whether I did more 
against you, than issue a Wairant according to the legal 
course, upon an alledged criminal charge, — jf I have done 
more, you can, upon my plea, prove it. — If I made a 
warrant the fi'ai^duient cover for oppression, or corruption, 
or malice, you can, on my plea, aver that. — If I have 
done any thing against you, not in the course of my 
office, you can isay so.— If the charge recited in -my War- 
rant, is no legal charge of an offence, your Demurrer 
vill serve you.— But I deny your right to try befoi'e this 
Court and a Jury, in this Action, die grounds of my 
ju dicial acts, or the rectitude or legality of my judgment/* 
The Plaintiff, not content with this answer. Demurs ; an J 
thereby ciontends, that the Chief Justice is by law houmi 
here, in this Action, to come to trial, not only of the 
matter of fact which lie offers for trial, but of all the 
&cts, grounds, detail of proceedings, and circumstances 
of offence, charged against the Plaintiff; and also, that 
he must discuss, aud bring to d9cision before this Court, 
or the Judge at Nisi Prius^ the rectitude and reasons of 
hb acts and judgment. — The plea brings the Case to the 
saipe question, as if the Plaintiff had declared, that the 
Chief Justice^ Acting as a Jijdge of the Kin^s Bench^ 
issued his Warrant in the i*egular wa^, with recital of 
informations before him on oath, of a crime ccnnmitted by 
the Plaintiff; and that he held him to bail, to answer 
against that charge, in the proper Court. The Chief 
«Atf&^ hai5 done no moi*e, than bring on the record^ whait 
the Plaintiff omitted, c^thes^ truths.— If thePIaintiff had 
so declared, the Chief Justice^ I presume, would have 
demurred ; and I would be of opinion, that such demurrer 
ought to be allowed. It is now the sam^ question, viz. 
does the imprisonment now appeai; to this Court, to haye 
been a judicial act ? If it does, the plea> ttaading 
admitted, is a Bar. 
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A second questional scarcely attempted to be made a( 
Ae Bar, will not require much argument, and Utile liiore 
than an. 6bsei*yation, namely, whetner an actipn lies against^ 
^ Judge, for his judgment or judicial acts, 

. A third question, rather mentioned than argued, wii§ 
on the distinction between judicial acts, in Court,' a&d out 
of Court. 

. And first: as to the question, whether an action tie^ 
Against a Judge, for his judicial acts. — The Chief Justice is 
by the common law, a depository of.the King's authority^ 
ibr the pui'pose of administering justice to the nation — he 
acts upon oath, and upon high eon0denee$ and imiii^ 
.Hiately with his Court, represents the King in that sacrea 
and important duty. Tlie King does justice through his 
Judges-— -they are his delegates ; And they are accountaole 
.to hmi atone, for the pore and honest performance of their 
^trust ; and they and the King are^ towards the people ia 
dispensing (he law, as it were, one individual authority.-— 
There must be some place and part in the sta^ of pro- 
'ceedings^--some point in the administration ot the. Law, 
where unqualified confidejice is lo be reposed and acknowr 
ledged i and in thfs declaring of Justice to the datiop^ thi^t 
place rests in {he Kill's Judges. 

Hie difference between the Judg^ of the superior and the 
inferior Courts has not been sufficiently attended to-*-The 
Khig^s Judges stand next to, or with the King^ or for him, 
appointed by him, and responsible to him $ and he will have 
his Justice done by them, and by them alone. The inferior 
Judges stand under, and represent the authority of subjects $ 
they have only the Responsible power of subjects enti*usted to 
them $ or they are placed at a distance in responsibilitgr from 
the King ; and are sut)ject to the controul and direction of 
the superior Courts. An action before pne Jiulge for 

.what is done by another, is in the natiire of an apf^eal; 

^and is the app^ from aii equal io an equal.-'^It is^a so« 
iecism in the law* I say, that the Plaintiff's caso is against 
the independence of the Judges. The principle contended 

' for, would annihilate that independence — Judges ^re to be 

. equaUy independent o^ the Crown, aqd of the people. If 
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tlicre must be parties in the natioiii and one is inclined to de- 
grade fudges and intimidate them into subjection to their 
views; it may also happen > that another party may be so 
inclined the next day — the partisans of a King may wish to 
reduce tl^em to servility — the partisans of anarchy or revo- 
lution, to render them their instruments of a worse des- 
potismi or intimidstte them from the perfbrmance of their 
duty^ and from restraining the first and insidious efforto 
^awards confusion and rebellion. — The honesty good, and 
constitutional mind will always wish to find them entirely 
free and unbiassed ; and will rather entrust them with a 
high and unquestionable authority, and if guilty, leave 
their punishment to parliainent alone, than hazard their 
fortitude and independence by the alarm, and question^ 
psuns and expense of as mapy actions, as there may be 
,acts of duty encountering the bad passions and prejudices 
pf mankind. The cohstitutiopal idea of a Judge is 
•? dignityy^ for the sake of The King and people. There 
was one ca?e in England, where an attempt somewhat 
similar to this was made i an action against the Judges 
at the Sessions in London y and there it was s6on decided^ 
that no such action lay. Liability to every man's action^ 
)br eve'ky judicial act a Judge is called i^pon to do> is the 
d^radatioii ^f^ the Judge ; and cannot be the object o 
any true patriot or honest subject It is to render the 
Judges slareip to every court that holds plea> to every 
Sheriff) Juror, Attorney, and Plaintiff. If you once 
break down the barriejr of their dignitv and subj,ect them 
to action, you let in upon the judicial authority a wide^ 
wasting, and harrassing persecution, and establis)i i^ 
weakness, in a degrading responsibility. 

As to authorities upon the subject, no such Action was 
ever sustained $ and save that of JfamoneZ and Howi??, so 
oD^n mentioned, none ever was attempted, but once be- 
i^e, and that in Ireland^ where also it was tl)ought of, 
to bring an action against the Chief Crovernor of the 
county. But^ as in the case of the King's Judges, so in 
that of bis representative the Lord I^ieutenant of Ireland^ 
the constitutional remedy, if there were misconduct, 
is before the King and the Parliament. The case attenmt- 
lad in Zcwrfw was the strongest imaginable,— The |U^ 
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corder of Ijondon ^as the Judge ; bis. act was expressly 
declared iHegal by ihecounoi King^s Bench ^ upon dis- 
cussing the case on a Habeas Coi^Sy Vanghan 185» 
Upon that opinion of the Court, an action afterwards wa» 
brought against him in thp King's Bench^ before l.ord 
Chief Justice jFiTiz/^, and his brothers; and what were 
Ual^s expressions, " That the Action would not \\^ 
** That in the Case of an erroneous Judgment) though a 
*« writ would make void the Judgment, it dotb not make 
*^ the awarding the process void to that purpose j and 
** the matter was done in a Court of Justice ; (ind that 
** they would have but a cold business of il," 1 Mod, 119. 
And afterwards in 2 Mod. 218, the same case came on ; 
and Honx^ll having pleaded the special matter, the Plain- 
tiff replied, de injuria sua propria; and to this tfee, De- 
fendant demurred ; and what was the opinion ot the 
whole court, ** That the bringing the acHon was a greater 
" ofifence than the £ning of the rlaiotiff, and commilting 
him for non-*payment ; and that it wjas a bold attempt 
both against the Government and justice in general. 
It was an error in judgment, for which no action wiU 
" lie/' ^ 

There is no pther reported authority, for there was no 
other case of such an action attempted ; but there is plenty 
of solemn authority, on the law and principles ol' such 
an action. Beside .Sir Eardl^ Wilmot and Lord 
Coke J die antliorities of both of whom have been quea^ 
tioned, Boile^ Haley HamkiiiSy Blaclcstone^ De Gr(y, 
and whoever else at the "Bar or Bench have been referred 
to on the subject> are decidedly iagainst the monstrous 
doctrine contended for by the Plaintiff*. We find in ' 
12 Co. 28/ ** Jurors not to be drawn in question, nor Floyd 
** Judges. No proof to be admitted against ..the pre- a 
•* sumption, that they, as sworn, will do justice, lljoy Barker. 
** are guardians of ^ The King'g Oath, and are to auswer 
<* to him aione$ for otherwise it would tend to the scandal 
*^ and subversion of all justice ; and those who are the 
*^ most sincere would not be free from continual caiumni« 
" ations. For Mult a insidia: sunt bonis,*\ In 2 Bl.- MiUer 
Rep* 1141, De Grey^ Chief Justice, said, ^Mt is agreed, a ,. 
** the Judges in llie Kinjj^s sppcrior Courts of Justice^ Seare. 
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•• are nr»t liable to answer personally^ for theJr errors in 
*' Judgment ; and this» not so much for the sake, of the 
** Judges, ap6 of the suitors them selves.-^The. protection 
•* in regard to the superior Ooiirts^ is absolute aind uni* 
** versalj with respect to the inferior^ it is only while they 
«* act within their Jurisdiction ;" tb^ must shew the mat* 
ter to be within their jurisdiction; and again 9 we find the 
following passage in 3 BL Com. 41. . << &acion^xpte^ses 
** the power and dignity of the King's Befkchy^ where be 
** says, that the Justices of this Comi^veCapikile$^ gene* 
*• rales^ perpettii et majai^es^ . a latere regis resi(kMeSf 
** qui omnium aUonan coprigere tenenturinjurias^errqfres.* 

And with those ancient and high authorities in our 
Law, 19 perfectly consistent what is said by Wilmot 104* 
In answer to ttie questicm by the Lords, whether if a 
Judge, before the Statute of Ckarlesy had loused to grant 
the Habeas Corpus^ the subject bad any; remedy at law, 
by action dr otherwise against the Judge, for such rcfu^j 
he sayS) *^ I think that the subject > bad no i^medy at law, 
^' by action or otherwise against the Jadge^ fm* such re» 
*• fusal. The denying a Writ stands upon th^ sdme 
*< ground, as any other breach of duty." And in page 
^59,' he illustrates his doctrine thus> ^^ The Con&titlition 
^* has provided very apt and proper remedies, for corr^t- 
^< ing atid rectifying the involuntary mistakes of Jd^e$ ; 
*< and for punishing and removing them for any vc^untary 
« perversions of Justice.'' It is also laid down in an atl^ 
dent case, in 1 RoU^s Jb* 9^. ^* No mem shall have 4n' 
^* actiononthecase against a Judge df Record, forgiving 
^* a false judgment." Again we nave the (pinion of an 
eminent writer on Crhninal Law^ and of comparatively 
rnodern authority ,*'--*Serjeant iifd^Oi^/ns thus expresses him* 
self in 2 Co. PL 147} «.* This Statute (Habeets Corpus 
^* act) makes the Judges liable to an action at ibe Suit of 
** the party grieved^ in one case only, which is, thefefua* 
*^ ing to award a Habeas Corpus in vacation: time $ and 
<( seems to leave it to tliehr discretion 9 in all other cases 
'*< to pursue its directions in the same maniwr, as they 
^* ought to execute all other Laws* without making them 
*^ subject to the actions of the party ; and this seems most 
«« agreable to the general reason of the I^aw^ . whiob re^ 
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^* gulaiiy win not sviSef a Judge to be liable to an acttpn^ 
** for what fae does afi Judge.'' And observe, here he 
vr^ speaking of acts> done by Judges out of Court. Again 
in the same book page 1S6. << Mo man is liable to an 
<** action, for what he doth as Judge." 

What says my Lord Chief Justice Hcde^ in HoweFs 
Case ; ** I speak my mind plainly, that an action will not 
lie.' In case of erroneous Judgment given by a Judge, 
shall the party have an action of false imprisonment 
against the Judge ? No ; nor against the of&cer neithei^ 
— the matter was done in a course of Justice," and agaiii 
in the same case, 2 Mod. 218. — tlie whole Couit treats 
the action as Criminal, and said, ** that the bringing the 
** action was a greater offence* than fining the Plaintiff ; 
^* and that it was a bold attempt against the government 
«* and Justice in general." See how such an action was 
considered by the Bench and the Bar, in the celebrated 
modem Case, of Sir Fraficis Burdett v. Mr. Abbott the 
Speaker of the House of Commons, in 14« East, 123 : Jus-< 
tice i?a//^ asks the Counsel this question, « would an ac- 
•• tion lie in the Court of Common Pleas against the 
** Judges of this Court, or any of them who signed a 
** Warrant of Commitment ;'' and how is it answered by 
Burdetfs Counsel, Mr. Holrqijd. «* Certainly no action 
would lie against Judges-^hey are accountable in ano- 
ther way — no ordinary proceedings in the common way, 
^* can go against them ; but, with submission, if th^ is- 
** sued a Warrant of Commitment, in a matter of which 
<< they had no Jurisdiction at all ; and that it so appeared 
«* on the &ce of the Warrant, an action would there lie 
•• against the Officer^ who arrested or imprisoned the party 
«« upon such WaiTant." We find also Legislative opinions 
upon this point appearing in the Statutes empowering 
Magistrates to plead the general Issue, giving in such 
Gkses notices to Magistrates, limitations of actions-— costs 
Ac. If this action lies here, so would it in any the most 
inferior Court in the Kingdom-— The Law draws no dis- 
tinction — It is admitted) that no action lies a^unst a wit- 
mess for what he deposes in a Court of Justice, lieoause he 
-most be free and unfettered in giving his evidence, and be 
is brought tb«re in the course of Law^ and by the summons 
of the King. 
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As ta the question, whether the Wafrant here was 
a judicial a<?t, the ground of argument arose from a 
infusion of ideas ; because it is stated, that certain 
other persons besides Judges, have power to do the 
like act in certain cases — if it did not occur, that another, 
who is not a Judge of Kin^s Bench^ issues such Warrants, 
it would not probably be argued, that when a Judge of 
King*s Bench issues one, it is not a Judicial act. Here is 
an act done by one who is a Judge — done in a matter 
within his jurisdiction, as a Judge; and bona^de intend* 
ing to act therein, as a Judge — How then can it be ima- 
gined, that it IS not a Judge's act ? Why forsooth, say^the 
Counsel for the Plaintiff, the Chief Justice As a Justice of 
peace or a Conservator, and a Chief Justice distinct ; 
and we tell you, he must have done such an outrageous act , 
as tbisy an his second person and in his inferior charac* 
ter as a Conservator, and not as a Chief Justice — If it 
could be thought of) as a serious question — ^as a good 
ground of defence, the Plaintiff would have replied so, 
sud not demurreil ; for by so doing, it is admitted, that if 
there is no' legal impossibility of the act being ^one aa 
Judge, it was dqne as Judge, and in no other character — 

Rut it is said, that the Act 4B Geo. S. c. 58. is the only 
authority by which a Judge of the King's Bench can issue 
.any Warrant for a misdemeanor, before indictment; 
and it is truly said, that this Warrant is not under that 
Statute, and is tlierefore void; or is nothing more tbaa 
the Warrant of a Justice of Peace, in the person of the 
Chief Justice^ But read the Statute ; and I. ask, does it 
declare, or even imply any thing against the Judge's power» 
which he I^as practised universally, time out of it) ind; and 
which power is recognized by the authority of Hawkins 
and DalloJi i Is not the Statute made expressly, to ex- 
tend the kind of proceedings, before given in Revenue 
, Cases ; and to give Warrants marked for bail in specific 
sums ; and to give plea audi appearance by default ? 
Indeed if this Warrant is void, as a Judge's Warrant, 
I don't see how the Justice of Peace got the power to 
issue it, or the Conservator, mentioned by my brotheif 
Fletcher^ 

A Judge of King's Bench b as much a Justice of Peace, 
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.as he is a Cen^tabLe or Coroner-^He has in hixu the 
power of all tlie^ ; but be is pot thereby the less a Judge 
— Justices of Peaice are ministerial pft^n — Judges of Ki?ig*s 
i?i?wc^ n«?ven-— It is said,,th2jt they are ministerial to the \ 
Kyig^why ? On tlie contiary they have bis whole legal 
power, in matters touching the administri^tion of justice f 
and he cannpt act but by ihem — See the ludicrous conse- 
quences (^treating them as miuisteriaU or subjecting them 
to action* They become amenable to every other species 
of correction by a Court, attachment, Sic. One hour at 
the Bar — -the next on the Bench, pf the same or some other 
Court. Thi?y would l^ve a busy end^a harrasing time, 
getting from one station to the otiif r — from the Juclge to 
the aicciis^d'— -from, the corrector to the corrected. 

As to another topic Relied oa in the course of the ar- 
gument,. I mupt differ from those, who have preceded me ; 
for I consider one Judge\act to be the act: o( all the Court : 
and my Brother must be under somi? Ijapse in that res- 
pect| in ^arguing on the contrary principle ;for in my mind, 
a Judge in bis Chamber does np act,, which the Court 
ihaj( npt also — Even hi^ bailings is not hie a Justice of 
the Peace's bailing ; but according to his discretipn^ and he 
has that power in all cases whatsoever, 2 Inst. 18Q j npr 
wafi he ev^r thought to he affected by any of the multi- 
tiide of Statutes, on Which the power and authority of 
tl^e Justice of Peace depends^— his power is by the com- ^ 
mon law— r How does the Warrant of the Court differ from* 
the Warrant pf the Judge ? Not in the least; — Consider 
the na,ture of side Bar rulesp and other acts of the saipe 
kind*- — Fiats^— taking bml— refusing it — grantihg^ ^Ha- 
beas Corpus — refiising it— discharging pn it— ^re^pinding 
op it-^et cetera* WouJd an action he for every pnj^, or ' 
for any one of these actsi Wh^t distinction is there be- 
tween tliese^nd the most ^lemja acts of tb^ Cpi^rt,. in res- 
p^ of the protection of the Judge ? 4nd whi^t dijBTc- 
rence between them ayid this Warrant ? Kone ! It iji, ' 
o^iy a confusion jofidc^^s; because it is a thi|ig, which in 
certaiqi cases, can be done by others, who are liable.to the 
sji^men pf theCpvirte, by action, which Judg^^ are not— 
aru} this dpctripe aod reau^mn^ ia aipply su^t^ned b;^ the 
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seireral cases cited and commented on at the Bar, natudy, 
Ca. Temp. Hardw 57, Rex. d White* — The arguments of 
the Judges in Rex a _Wilke$^ 4> Bm\ 25^^^ and also 
by the case of Goldschmidt v* Marryat 1 Campb* 
pa. 562 ; and Wilmot in the Case of 22^x a AlmoUy 
pa. 26^. says ^* I can make no - difference between 
** a Judge acting in Court, or Judicially out of Court. 
" (speaking as to the protectioni privilege, and dignity of 
a Judge, in a case of libel.) He acts by virtue of the 
patent ap]iointing him a Judge, and of jhe power which 
'< the law gives iiiiti in that character and capacity* 
•• When he issues his Warrant, asconservator of the peace, 
•< the Court punishes the officer who disobeys it, by at- 
** tachmenf. Why ? Because it is the act of a Judge, 
<< in his judicial capacity. (Thus confirming the case p( 
<< Rex a While.) Suppose he was calumniated for issuing 
** such a Warrant, would not the Court grant an attach- 
*« ment?" And in pa. 97, he again says, "The acts 
** done in Court and out of Court, taken together, form 
•* that system of practice, by which the benefit of the 
•• law is dealt out to the people." And in pa. lOOi 
*< Judges issue Warrants of their own proper authority, 
•• separate from the Court, and out of Term.'* Almost the 
same words are used by the three Ju^dges in Wilkes's case, 
MBur. 26,59, " A great deal that may be done in Court, 
is done by Judges at Chambers, in Term time ; in vacation * 
a great deal more is done by them in Chambers ; because 
it can be done no where else.** This Judge, Sir E. WiU 
Tnot yiv& been on the present dccasion, I believe for the 
first time,- assailed in his pharacter for knowledge and in- 
tegrity J yet, in the parts only of his judgment in The 
King a Amon which press on this case, he has other sup- 
port than my opinion of him — so has the Court in which 
he sat; and the able reporter of their enlightened and 
unanimous decisions. With respect to the book of his 
opinions, upon which so much has been said — what is its 
intrinsic merit ? What its authority ? Does it not prove 
Itself ? Has it not as good a claim to respect ; and ought 
it not can*y as much weight with the law world, a^ other 
great men's coipmentaries ? At least, how did the Court * 
and Bar receive it| in Burdett a Abbott^ where Sir V. • 
Giibs cited the Judge's argument in Almonds Case, aotl 
mUed it his *< admirable argument/' 
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So fiir, I*Cbink» upon pinncipb and authority there ca^ 
be no question of the protection of the Judge, for act$ 
doUe.out of Ck>tirt^ as well as done upon the Bench j atid 
now, as to the act in question being one> which he might 
da out of Court, see 2 HaU^ PL Co, 5, Q. " Any of 
** the Justices of the King's^Bench niaj issue out their 
** Warrants for apprehending of a male&ctor, or for 
** surety of the, peace in any county;" and pa. 105, as 
to the power of the King's^ Bench in cases of breaches of 
the peace, and before indictment. " The Court of 
** King's^ Bench hath not only a power to issue Writs, 
" upon indictments or appeals before them, but have also 
** power by order, to command the Sheriff of the County 
** where they sit, or the Marshall of the Court, to ap- 
<< prchend felons or disturbers of the peace, and bring 
** them before the Court/' Until all things are reversed, 
peitber superior or inferior Courts, nor Jurors must try 
^ud discuss the King^s Judges, or their judicial acts ; nor 
Sherifis or Coroners return Juries on them,; — nor the 
Judge, who is deciding, on life, liberty t or property on 
one side of the hall, l^ tried on the other side, perhaps 
on the most debasing charges; — nor is the prisoner at the 
bar to be a Juror oh his trial the xiext ^ay ; — nor the sene- 
chal, who comes under his animadversion one day, be 
his Judge the next. If the entrusted. and sworn Judge, 
into whose hands is committed the royiil and sacred trust 
of administering the laws of his country, will be base or 
corrupt for minister or mob, for party or individual, he 
will meet bis desert, where the constitution has placed, 
tlie bar for his arraignment, and , before the tribunal of. 
the whole world, auM of his own heart* * 

With respect to the plea which is here put upon 
the record, in bar to the present action, I think 
there ought not to be a second opinion, ^s to the 
necessity and propriety of putting it in by the Lord 
Chief Justice of the Kin^^-Benchp I can easily believe 
with Mr. Radcliff^ tha.t the Chief Justice wished the 
decision to be on the abstract question, whether he 
ought to give other answer to the action than he has 
done by this plea. I think that those who surmised, that 
this plea was prepared against his approbation, as if i( 
lyas unfit for his candid and honourable justification, took 

Bb2 
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«#ay JfrcJfn liim a merit to whi(A he is eWtitled, fliid ^WcU 
is a farther proof ■of' lib just cmiceptioh of the jd^icial 
ckatacter, of bis constitutional fepfrit, and of Iris foAhtide 
iind personal disinterestedness. 1 hare a perfect t-e'ccsttcc- 
tion of the learned and respectable Defendant Btatlftg to 
the Judges, (when taking their opiriiiin whether h^ should 
sit on the trials of Kirwdn and othefs,) that tie t^rafe re- 
solved to take no step \n this action, nor put in any plea 
thsit should cbmprdmrse the constiititibnal rights of the 
J^d^efs, or defeerV that dignified and cdn&titritibnal de-^ 
fenoe ^vhfch- a Judge ou^httb'niake* It happened, that 
jftytMjiehers )Pox and Fletcher vfeteri^X present at the Itittie, 
and it may- be a feet \wth which they are unacquainted ; 
but I; Ihon^t it infinitely to t3ie honour of the Chief 
Justice df the Kfngt-Beiidh^ to displaiy a temperate, biit 
fixed resoliidoh td^nsta'in the legal :ri^ts and privileged of 
tJiejud^merrt seati' of .whteh he; Was the trastee. A more 
ptriiyspii*it nrigWt baVe'^hi-onk from flie contest, >tid 
baVe^id, tfeat 'eadh Judge, as attacked, nfiig[h't defehd 
Iritaself, and that he would inctir tio pairis or e^xp^ce tnf 
exposing €he tiangereJtIs and miedn$titati6nal prtnci^le 6f 
Ae acti<Ai, hhtrhig a stert an<J erfsy Wode df shieldih^ 
hhh^ff, tiy ^ubtaitting to thfeprlnc^e 6f the hctrbU, and 
putti^ his c&se on the legality of the enlarge made agliinst 
Mr, 'ftaflfe,in the ifrformation Itfidbefbre.him^ a^Whidh 
Bad been decide on by the Cburt htlS^in^s-^encH. A 
fes ptrfe br less iifipartiaa Jtid^ MWeeti pablid bpinion*, 
ip-^ht *iave beeh if(seh^bl|y hed to plead on easy or po- 
ptdar grbiiids 5 '^"nd to leave mrch innbvatiog ^Juestions. 
tb others to ddmbat. I thmkit must be mat'tet of satis- 
iabtion to the subjects of the realm, to fc^ve 'a Chief Justice 
who puts himselt in the brea^^h, when the Judges of the 
land antfyiejudidial^irtithtorlty and md^end^^ aire as- 
sailed, ih a way teriflingib sap the fbiindations bf public 
justice. But this £ feel confident, that Ae prbceeding 
against liW in Ais instance,' instead *of degrading tina, a& 
iiiaV )i^ye bei^n expected, lias elevated lilm in the estima-* 
tibn Wf every feelftig fend fconourable m'ind. Abandoning 
ftie, pbsiftion which fie ihere ftolds-^sdrrendering the qiies- 
fiohs ivhich 9ie has deffeded by this! f/left— And subinis- 
ting to the exartiinatlbn t>f fte ordinary jtrrfsdictibns, like 
H private MaglstWiUe cfr indftvictal^ mfgRt "better hayt 
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beefi con^idened, a bctrajntig t)f the confideftoe r^pds^it* 
him by the King — a surrender of his authority, — =and of 
the rights which the people have in their Judges. * 

. If there is any man who really ihinkfe, that his interest ii 
adverse to this privilege of the Judges^ let him uodeceivie 
hitn^f; and let him lesrn^ thatit'is pai^tof the genuine 
principles, and connected withtlw vexy -existence of the 
constitution $ and tlmt the Juc^ies are iK>t to be empli)yed 
in defefnding themselves against such actioiBSy or warped by 
the apprehension of tuem> or dlegmd^d by die pisoceedings 
in tbetn $ «ii4' let him discover, as he easily may, that be 
i» the best Irfslimaih^ aa well as the best Judge, who wUi 
not part with iiny of the rights estabHsiied by the law for 
his protection, and the protection of tlie people through. 
himi. The employment of the Jifdgesis todispense the law 
-r-The credit of the Judges is the sinew of thelaw; without 
ittbtiam faite^Hihe Trial by jury to which tire constitu- 
tipa refers ell its proper cases atid.none oth^, is ihie 
corner stone -^f the toft^itation-^ Juries catioot act ,with^ 
Ojut Ja(%68 $ andif the credit of the Judge ialla, the trial 
byjttry will «6t long survive. Let the people bewiire 
quality of those men^ "who would make a system of attack- 
ing eitlDetv 

MR. JUSTICE /'OX:— Two of my brethren haviB^ 
given theiJ* opiAions upon thia record, at . considerable 
L^ngthi it 'wilt niot be tieces'^al'y for me to' occi^ i&acit 
of the piSiblic time. -Mjr brother Fletdter in giving hii 
Judgment, differed £rom the opinion pronounced by my 
brother Mayne^ who has just closed his Judgment and 
bis Afgtimei^. _ ! * - • 

It BOW, of ooair^e^ devolves tipcm me to 'state my opi^ 
nioii^ and such veaaoid as have decided my mmd in form- 
ing that opinion^— not so much at large as either of my 
bretheitn-have^iie, for> indeed tb^ have, Intberr res^ 
pe^uveviewa wMoh they have taken of the case, ^tn^dthe 
pr^ncipl^ of Law and i-he authorities^ togeth^ with tlic 
reasjons^iiid grouJidB ctf their opinion as applicable to the 
prebeikt casei teiiiUy, that in luUnwing either of tlhem, I 
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would 4o injustice to the abtltty ititb which ibqr haic* 
argued the question* - 

The questions whieh arise ypon this records appear tm. 
be two; the latter branching out into > different iiiodiAca*^' 
tions, as appeared in the course of . tliei argument. The 
first question which I deem myself bound to decide, ia^ 
whetlier the arrest, as it is stated bjr tbe^ Defendant, i* 
legal or not. Tlie second question is, suppi>9ing that 
the arrest, as it is stated upon the record, is not legal, whe ^' 
therthe Plain tiff is barred of bis action, by the mattep 
staU.'d by the Defendant ia his plea. I feel myself bound 
to consider, and decide the first question ; because, if f* 
should be of opiniofii that the plea disuses suffieietit 
matter of justification, to shew the arrest legal, tl^n, 
the second question could not ame. (. . . 

■ N 

. . 1 ,..•«• 

It U my opinion, that the matter stated by the Pkin- 
tiff, does not justify the arrest ; and that the arrcsE waa 
not lawKil in tba manner in which it has bei^h pleaded,' 
Jt is neeess:|ry to keep the consideration of these twe^ 
points separate and distinct, and not to let the subject 
matt^ of one Question,, influonce the discussion of th^ 
oth^r; indeed I apprehend, that some little difficulty^ 
perhaps I might say confusion, has arisen from drawing 
an inference too hastily, that the decision of the first 
question was to ch)se and decidf^ the second qpestion,* 
which possibly was the only one intend^ ^ by the Defen- 
dant to have been proposed to the Court, as th^ other 
has not been much relied upon at the bar. . 

Tlie plea states the letters patent appointing the De- 
fendant Chief Justicet, — that bein^ Chief Justice, and by 
virtue thereof, and as such be made a Warrant, reei(mg 
in the Warrant, that a ceitain information upon Oath 
had been made before him, and that by Tirttia of tbis 
Warrant the arrest was made. It is a principle in Idw, 
that the liberty of any subject of this realm is not to be 
restrained by any Magistrate whatsoever, unless by pre- 
sentment or due process, of law. In this case the arrest 
is stated to have been made solely a$ an arrest to bring 
the party before a Judge of the Court of King^s-Bench j 
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.attil the Warrwnt xmder Vfhith the arrest is made, r^ 
stated in the usual course of such Wai^rants. No princi- 
ple of authority in the Magistrate is referred to,— nothing 
luore is relied upon by ihis plea to justify the arrest, save 
barely a recital in the Warra^nt, that an information ^a*; 
ftvroiti before 'the Ddtndant, charging the Pldntiff with 
a certain ofience. I titiink, that the Defendant issuing a 
Warrant of atr^it, ought, in order to justify such nrrrest, 
to set out and aver in his plea, the informations pre^us-- ' 
ly^ sworn .It^ould be, in my opinion, carry iiig the case 
b^ond the bounds of law, and be dangieroua to the li-* 
berty of the subje<A to say, thiit^the Chief Justice, or. any- 
otJher Jtidge of the Kings^Bineh, or any Magistrate ha»> 
in himself an-mi^hority of arresting by Warrant any sub- - 
ject of the i^ealm, upotr a bane suggestion in the WaJTant,- 
that the party did b particular criminal act. In oi'der to* 
constitute the arrest, a legal, one, the criminal act must be 
duly evidenced tobim by inforhiation upon oath. I am 
perfectly aware, that the highly respectable and much 
rerered Defendant in this case, was in fact authorized ta' 
issue his Wa^Tant? by a regular inibrmatioii*daIy taken, 
and sworn before him. But it is not so avowed by this, 
pica . ' The authorities which hava been resoited td 
on this- part of the case, il* authoi itios are here necessary,' 
are^4 £1. Cam. 2X1. 2 Hale, I\ C. 198.. 110. rnd 
2 flawk. 135. In giving this opinion on this fust' 
point in the case, 1 must be understood as not im* 
puting. in any way the slightest irregularity to the Defen- 
dant in this case. — The point is made by the mode of 
pleading, and docs not in any manner arise from any* 
act of his. 

' • • . • " ' • 

f now proceed to the second question in this , case $ 
namely, whether on the- whole matter disclosed by the 
Defendant's plea, the plaintift'^ can have or maintain hia 
action agakisl him«' Jt has be^i relied upon, that th^ 
Defendant has alleged, as Chief Justice, sufficient matter 
to sheW) that he acted in a judicial capacity, and is not 
answerable-in this action, or indeed in any action > for 
what was done by faim as a Judge, in a, Court of justice. 

The principle at law, of exeitiption from being sued foe 
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m«tt(n*'& clone b)vJm)ges in %\\^ir jt^dluhl c9ip&iMy% i» of 
great io^pprtancc — lti» n^6$9ary totWfrt^s^4i9ip^rtial 
adniinistration of jus^tke^thiil ti)e pf;rspns adaiiDUtering. it 
&liallbQui}iuSujerkcedbytear9^)duul;un^dbyhopQ« — Judges 
have oot been invested wjitb Uii« .)ii?iviJege f^r tb^ir^ owo 
protection ixicrety; — it is calcqlotied for tbebehefit of ibe 
{leople, by iofiuritig to'them ajeal(n» s^a4y» iind impar-r 
tiai admmistraiiuaof ju^Oiice ;-Hit,kia )>i;inciple cp^val wi^ 
tbe law of the hndf and tbe dispensation g4* justice ii) thi^^^ 
country ; and is founded apoQ.,tbe very frm^e of the cao<« 
stitution;^ti«to be met wilJi in'tbe earliest books of law-; 
aixd has been continued down to the present time, wi^iont 
QDe aolbority or dicium to tbe cootrarf , that I have .been . 
enabled tofiiucK My brother Mct^, v^q preceded ine,^.^ 
has .givcai a clear and lucid detail of the aii^bprijti^^f, as 
they have arisen from tisne to time* . Most of tbQm wei?e 
mentioQied in the course of the ar^umenti at the biar. ^iXM 
the manner in which they have been stated by faii^^ it , 
becomes superfluous upw for me to travel minutely 
through tlieni again ; but I tlMuk myself called upon, in 
assertion of this principlci so viiaUy nec<^s»ry to ^ adr 
Biinistration of justice, to maintain it in suph^ maniier, as . 
may be requisite to give it full .effect aod <^rat^on ; s^l 
however^ not trenching in any manner o(| l^e rights of . 
the subject,.. which this principle is. intended to protect 
not to injure or infringe. It appean^ to be moi|t neoes- 
sary, that a Judge administering justice shuU not^ bn^ 
14able to answer lor acta done judkii^% by- hinii by the 
way of action or p^rosecation. ;— ^they are only 9ni)verahk 
)br their judicial conduct in the high Conrt of Parlia* 
ment; and without the existenccof this principle, iti^jLit^|r»,^ 
ly impossible, tlrat tliere could be such a dispensation of 
ju^ice, OS would bare the effect of protecting t^ li^s 
or property of the subject* A Judge nwi^t — a Ju4ge. 
ought to be xittinflucnced by any personal eon^Jd^r^don^ 
whatsoever c^rating upon ois xoiod, wbieqhfi is 4»eaxing. 
a discussion concerning the rights of conti^dio^ piirties^^ 
otherwise^ instead of bearisg them abstrac^dJiy, a fxp^isir 
derable portion of his attention mu9tbe devalv^tp him- 
self. There is. so>aiethiiig so mpnstroitf in tb«. qq^rinDf^ 
doctrine, that it would poison the very source of justice^ 
and introduce a system of servility^ utterly iaconsjat^t 
With the constitutional independence of the Judges, — aa 
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independencewhich ithasbeentbe work ofages toestablish; 
and would be utterly inconsistent with the preservatioa of 
the rights and liberties of the subject. 

The leading cast^ in which this principle las been 
stated particularly and at large, has been already amply 
dilates) upon, — i mean the case ot* FUnfd a Barker y 12 
C6ke^ in which the principle was extended to Magistrates^ 
The reasons for extending/ it so far, are stated with 
such accuracy, that no case has occurred since that time, 
which has not bottomed itself on that adjudication. 
Indeed, it has not been controverted, that for ai>y^ct 
d^ne by a Judge sitting in Courty he is not responsible in 
an action to the party conceiving himself aggrieved* But 
this is not the extent of that case-*— It embraces not only 
ludicial acts done by a Judge sitting in Court ; but also 
acts^done by hin\ out of Court. After mentioning > that 
for acts done opelily in Court, the Judge is not respon- 
sible, it proceeds " nor for acts done out of Court, such 
^< as the due examii^tion of causes out of Courts and 
^* enquiring by testimony and other such things ; because 
<« they are fit to be done by the Judges." JHere expressly 
•extending the principle of protection,- beyond the limits 
of acts done in Court, to acts done out of Courts giving 
examples oS. each* The present case comes within the 
authority of • this leading case; it is within the principle 
4of that prot^on, which the Judges are dothed with, 
-for acts, done by them as such. The case goes on, least 
thefe should be any mistake, to shew what Acts are no$ 
mthin this protection, *' as if a Judge' hath conspired 
<« before, out of .Court, this is extra-'judicial y — subor- 
*^ nation of witnesses ; and false and malicious prosecu- 
*^*.tions, out of Court, to such whom he knows will be 
*« indictors, to find any guilty &c. will" be an unlawfiil 
<* conspiracy." These are not judicial Acts — they are 
5X0t within the protection of the principle ; and the per- 
i5on wlio commits them, even though he be a Judge,- is 
left open to an Action ;: because he has done that, which 
^as not fit' for bim to do — which did not appertain to a 
judicial chfaracter, ^* these are extra judiciaF->— making 
the distinction- between judieial and extrajudicial Acts, 
noti as imurgument here bM b«en cpnuoded^ that judi<^al 
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acts are such only, as are done in Courtj but extendui|^ 
to those which are dope out of Court, if they are n^es- 
sary to the administratiou of justice. 

. Let us see then, whether the Act disclosed in this case 
by. the Defendant's plea,, be such an Act, as falls within tjle 
T^a^oti and authority of this case. The act stated by the 
Defendant is, (he issuing of. a Warrant, fus Chief Justice, 
reciting an iirformation upon oath to have been sworn 
before hin>. The Warrant is full — ^reg^lar on the fifcejof 
it; — it recites an information to have been takeQupon<;»aOi, 
in t)rdcr Ho show he was acting in a judicial coursei <^f prp- 
ceeding. This recitols important: tlvough it is iiotsufficient . 
. to bar the Plaintiff, as . mattcfr pf justification^ With 
the view of bringing the.^ase v^lliin the principle I k^Ve 
mentioned, it is not necessary to make the avei^ment, that 
an information was sworn, taground the warran^t^if tbeact 
was done in a course of: judicial proceeding;} becfuise it 
, tannot be traversed.. It is immateri^ (o, decides, whether 
or not any error wis coiriinitted by the Judge, beciuiso if 
lie acts judicially, even though hfe is in eriJ^r, Jhe is pro- 
tected. It is absurd to say, that the protection i§ cqn- 
fined to thpse cases, where bo prottection is requirjod* JTo 
toy, that eyery. thing is necessary fco ^rQtect a Judge from 
^jn action, th«^t would be necessary tapixHect an ordipfiry 
Magistrate, is unreasQUabte; when tl^e <re»y. object of the 
protection is, not to sa^, that he is justifiedi as having iicted 
l^lly, but that he did the act^ in the. , ordinary (ppuro^ of 
justice; and for such an act is not responsible in an action 
at law, 

Mwh?«Udn^ has been placed on tb0p#|:t of thePlaitttiff, 
gi the analogy between the act of ^ Ju&e.oP the King'* 
Bench and that of an ordinary Justice of Uie jPe^ i^r-tbis 
^anient deserves consideration. A Judge of th^ Ki?g^« 
Bench has a j[urisdictloii oTer ^1 itiiatteri? of criwe mthin 
^e r^m. They are (du^ior Judges in oriminal-Auatters. 
They are so by yiituQ of th«r patents and their offices.— 
This power and jurjsdifcti<Ai is uncidieQt to tij^ir office f/and 
It is therefore necessarily incident to dieir QfiiaB#:,tp. have 
a power of issuing a warrant commensurate with this ju- 
rfsdiction, to fcying in the party for enquiiy and trial. It 
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wpuld be yaiti and idle to say, that the Judges of thH 
JiigK Court have by virtue of th^ir offices jurisdictioD 
over criminal matters, generally, throughout the realm. s 
unless it was, at the same time held, that they had neces^ 
warily inherent in their office, and floi«ing directly from it, 
a power of issuing process to bring in {be party charged 
with crime ; without this their jurisdiction would be im- 
potent, — could never be brought into action at all. AH 
tfie ancient authorities speak of this power of issuing pro^ 
c.es3> as necessarily incident to their office, they are 
Conservators of the Peace, not b^ prescription, as stated 
by some of the Gentlemen who argued this case. — They 
are expressly stated to be Conservators of the Peace w*?^ 
tttte qffu:iu The distinction is recognized by Black$to7te^ 
In his 1 .Coot. 368, between Conservators of the Peace 
viritite officii^ aijd Conservators by prescription. The 
'Judges of the King's Bench are stated to be Conservators 
of me Peace virtute offieiu The Master of the Rolls and 
others are Consei*vators by prescription ; that is, the 
Judges pf the King's Bench have this power, as incident 
tp their jurisdiction) and irom their patents, which con-* 
st^tiite them SupremeJudges in criminal matters, through- 
out the realm. It would be strange to say, that a process, 
vrfaich is necessary to give anhnation to tiieir jiirisdictioii, 
--ito give it operation and efiect, to enable it to act at all, 
^and flowing from their very office, — I mean the issuing a 
'warrant to anrest for crime, should not, in itself, be a judl- 
*cial act. There is, as I conceive, a wide distinction in 
this respect between a Judge of the Court of King's 
Bench, and an ordinary Justice of the Peace. — Justices of 
the 'Peace are not, individually, invested with a power ISo 
iiear and determine any felony, or othei' ofifenoe. Their 
authority is to trv before themselves atid otikets. No imM- 
vidual Justice of the Peace has that powerj bat, as an in- 
dividual he has Merely a ministerial power, to bring the 
' party accused before others as well as himself, for the 
purpose of trial. This distinction has been noticed by 
.•Sergeant Ifawkins, and by my Broiher Fletcher, The 
distinction is this; where process is issued, to bring 
the party accused before the person issuing the war« 
rant ancf ai?ier$, for trial. It is a ministerial act — ^it is 
ministerial to the other Justices, who are necessarily to lit 
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with the Justice issuing the warrant. But in the casp of a 
Judge of the King's Bench, he has power and aut^iority 
.to sit alone, and try the fact, respecting which the process 
issued. A single Judge is invested! with full power tp try 
the criminal niatter, in the same manner, as if assisted 
hy all the Judges in full ( qurt. He is not ministerial to 
others ; bi4t ha^ this power, as incident to his office. But 
this distinction is further strengthened, whei^ we come tp 
consider the power of Justices of the Peace, as regulated 
by different statute^. Justices of the Peace were origi- 
nally Conservators of the Peace merely, unc^er the 34th 
E^w. the 1st. Justices of the Peace were first appointe4 
by comiTiission from the Cro^firn, by which the Justice so 
cpmmissipned, anfi others, of lyhom particular persons 
s named were to be always present, were authorised to try 
felony. — See how that power has been abridged by subse- 
quent statutes. The statute of Philip and Mary in Engr 
la^d^ of which the statute of th^ lOtb Charles the 1st i^i 
Ireland is a transpript, obliges Justices of the Peace to 
• take examinations of all persons brought btfore them un- 
der charge of felony, and other offences therein specified j 
. they are to certify the examinations, and to talc^ bail for 
the ajppearance of the party, at the next Assizes or Gaol 
Delivery; thereby depriving the Justices of all jurisdiction 
whatsoever, which had been given by thejr commission^ 
in cases of felony \ or at least suspending the exercise of 
that jurisdiction ; for the statute is mandatoiy upon then^^ 
to transmit to the Judges of Assize, the informations,^ ex- 
aminations and recogni:jpances taken before them ; and a 
power is given to the Judges of Oyer and Terminer and 
Gaol Delivery, if a Justice of the Peace does not comply 
. wirh the statute, to fine him, in their discretion, for such 
. default. Here, by this statute, the Justices of the Peace, 
. in tlie ca:.6s therein psentioned, are clearly ministerial — 
Their duty is confine^ solely to the office of taking infor- 
mations, exaniining the prisoner, and returning those 
infprinations and examinatioris to another jurisdiction 
for trial of the parties, under the coercion of being fined, 
in case of neglect. It would be strange to say, that in 
these respects, the Justice of the peace was acting judici* 
ally — he is npt only ministerial in all these particulars, 
but he is ministerial to the Judges of Assize and Gaol 
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jD*eHvery, under the responsibility of being fined, in case 
he does not comply. Where then is the analogy between 
the process of arrest, issued by a Justice of Peace, and a 
Judge of the King's Bench ? The Justice of the Peace 
is by law limited in his jurisdiction, having no jurisdiction 
singly and alone over the matter,^ for which his warrant 
might issue. No trial had by him alone, could be sus* 
tained in law ; — he must have the co-operation of others, 
specially named for the purpose. - It was^not an authority 
flowing out of his office, but appears to have be^ at sll 
times, as well before the statutes were passed for regulating 
the office of Justice of Peace as since, purely ministerial* 
This analogy, therefore, which has been relied upon a» 
complete and decisive, with regard to th6 jurisdiction of a 
Judge of the King's Bench, appears to me not to apply. 
A Justice of the Peace has no authority to try, by him- ^ 
self, any criminal offence 5 — a Judge of the King's Bench 
has, by virtue of his office, a power to try all criminal 
offences, arising within the realm. He is not restrained, 
as to the numoer of persons^ who are to sit in judgment 
upon the offender; — ^the trial may be by a single Judge ; and 
the power of issuing a process to arrest is commensurate 
with his jurisdiction ; — ^it arises from his very office ; and is 
not ministerial to any other person whatsoever. The ana- 
logy thus completely fails in all its parts. 

But it is said, and it deserves notice, that this act does^ 
not appear to have been done in a judicial course ; because 
it wants- the necessary concomitant of an information 
upon'oatliy to ground the warrant upon. I have already 
endeavoured to shew, that this is, in fact, confounding 
matters altogether distinct. It is saying, that the princi- 
ple of protection should extend only to cases, where it is 
not necessary-i^where the jurisdiction is acknowledged, 
and indemnity complete, \yithout the aid of that prin- 
ciple. It IS against the authority of all the cases and the 
principle itself^ which is to protect Judges, where they 
have erred ; and yet, to shew that it comes within such a 
principle, it is contended you must shew, that no error at 
all exists. The case in 2 Mod. which was stated by my 
. Brother Mayne very much at largp, and with great pre- 
'cMon and clearness, was bottomed upon this, that the 
Judge acted erroneously. The point, as to the illegality 
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of it| "w^s djecided by all the Jiu^cs — BuskeWs case wm 
ongioaBy. be&:re the Common Pleas, and afterwards be* 
fore all the Judges-^They all concurred in opinioDy that 
the 9i^t dpnj^ by the Judge was an illegal act ^ yet they all 
agreed, as the act was done in a course of justice, th^ 
J,adge was not answerable for it, in an actioja a( tbf &uij[ 
f^ the p^Jtyr 

Wh^lf)ver doubts or difficulties n^ay have occurred 1^ 
n^ miind in the progress of the ai'gunient, I have none 
now. — I a«i clearly and decidedly of opinion, th^ th^ 
^emurre^* in tl^js case ought to be overrii^^d ; — that tfe^ 
jeatter disclosed by the defendant in the secopd p}ca, i> 
sufficient to show, t^at the s^ct done by hi^i, was don^ ia 
tk course of justice; — that it was a judicial apt, flowing 
from bis commission. The law on the (n^H^r now re&p'eg 
Xq us has received the sanctipn of many successive Judgesk, 
venemble from th^ir experience, their knowledge, and 
integrity* — ^^^^^ decisions have not beenqiifi^tioned. There 
is not to be &und an adjudged case npr a dicium vaiyipg 
therefiJonij^^ — neither cap any reasopabje analogy be ar- 
gued upQP> gt ^U tirenclupg uppn this principle. I cip 
»ol think it nec^sisary to follow my much respected and 
J^hly talented Brother Fletchfr^ thrpvgb that very able 
argument which be has delivered with 9:ucb eloquence and 
ability* It does not appear to me, that the arguments 
adduced by hira apply to the preposition, whic^ has been 
fioBt^ed for on the second pojnt $ though they apply to 
ihe fir^t ppint arising on this record ; namely, that the 
arrest was no(t legal. In that I concur with my Brother 
^ktch^Vy, hut I difife^ widely from him on the conclusion 
vlkifik l?.e has d^ww : that therefore^ pr for any other 
areason, ^is action is ma^ntsiitable* Here again I mlist 
jr^«at,^hat there is ^ot cither principle, authority, reason, 
0r analogy to waw*a«t ^^h conclu^on* If w« were to 
ppononnce the Defenid^nt lia^^e to this action, we would 
decide cont^'ary to t^^e entire current jqf authorities ; — wc 
woviW unsettle the,law 5— :we >vonld expose the Judges to 
be harrap»ed in their persons,— -to have their ininds dis- 
turbed, and ^heir st^tfon degraded, ior acts done in dis- 
charge of theii^ judicial duty. lieel myself therefore bound 
to pronounce, that in ^his^case \ am most clear, that 
the Demurrer here taken .by .the Plaintiff owiht to be 
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able dieunasiaii ivbk^h tbk>oa80 Iksrdndcng^ Ai^nafgA6* 
boittrsQ df.;ibj6[fofri]ei1«ad ^p^ql bdnherpreieai i^leftr, werd^ 
it' hcrt for the, .sjn^nrfawltt^ ss'Weii 99^ tteiompoytfuieb ofi'itj' 
I intghrcoiiAfnt myaelK by tnei-elgf} esi^ossifig m^ assent '4x1* 
the ues^ .sMsfsuitoYj jndgv^nt^ooouiUxA)^^ my'Vtatk^xi^ 
Fox and Mayne for the Defendant; but I.ioweitidfr H'- 
matter of respect to the Bari as well as in point of duty 
to itbe* pulflief 'to mssiga my ^reafidnsOBbr «iti<miing«iincOiat 
judgaibnk'>:u/;;''i' ' "-" . - . > j^u'tV^v^iis^i'l^u- ^.. *^'i V'^I 



, IthR wliole of) tins caBf iBifi{)re»Aio»<liis fiUadiiUgs. fiHie 
decl^nklaDnis trespass: «^i'{tf/:orflbisyiagdiKt <the3>6febdtltfljl^ 
wbo<is ^hereifa iksignabcd ahH ^Xjjif^ Chief ^Jffs^ b0Mll^; 
l^ing's^Bei^b, who is iattacttedoiD iMXWeri tfaiJ^fBaiAr»ff itb 
the CbniiDon Ple^^i i lor an. ta^aulPwd^falM 'feb^ibmn^ht ^ 
witlioul'^ny {uiobi^ble«Ruie<'f'.'i''-^'C3 :-.J ir....... •-» 3..'.ub«;'' o<I 

tbe:P|amUfF^ in i^e asual :laii^tttigei'Of oiMftpilttilt^iftgttbi^^ 
unjustifiable force« : n. .» ^i'. --j 

o^r ibitiieki^ {!» his Isecchid'^e^' m-^gudtifiiSii 'Uittt} 

which is th^^Sttbjktiof tJiebr^Mlt^j&i^ieittAi&iil.''* r '^- 1^^'^-'^^' 

Byi the;^ 'plie^Ji 'iH' ^p»e9ti(m, ihe>^Dtfi^}da|lt^6^5!feiy^^^ 



{ 




<^h£Piftu£d i$ib ^Pi^rrant tb'ia^rldfti ip^sdii&^lher^ia nam^,^ 




«^fti)^titt|l](^i<tf'perB<NP^>^^ilse^li^' ^AS^tWemM^i^W^^ 



<' oti i?t¥d&r^ret^itbl6f ^p^{rl^ » j^^^idti'to ][)^^ 
<'- Wnd dialf' Pldiritid" '^ngat^Mrs.iti^^'tiAd'i^tiW'^ ^'> 
'"^ft^pe^m^iit'cf ^efc 'ir6prelb&ii<««r^; ^^din^t ^^'Stt:-'^ 
"•• tete.; ahd tfcfat IWfeiifflttifc' is^ued^ffls \*arrartttto^ b]^l-6!i'^ 
'"^ -hendthe FUmifiV to'd'brfiig^'hihl^liefbr'eliini'W Kriite - 
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M. other. Judge of* the Ktng!»-BeAcb» to be. dealt ivith 
^f 8cccMrdi0g.to.law.. In obedience, to such i waf vsnty the, 
*f oonatabie ^d^flrrest;artd s^prebcvid- the iPlatntiiF, -ftnifc 
<<^ ; brought 4iiiaiii.cu8tddy I alnd the Defeodanit did forthwith. 
*f rdelLver tlie Pbintiff tP hail .for his. iipf^aranbe m 
^^ tfaiev;King's*BGafifa:}>.oii. Jlhe.^firstdittirrgiday^oi the ih«ii 

-'_..!> ') .:.!.: :ii r . ; ' . .-'I'.-i* -' '--^ )•« :-)•,• . -I 
^:'Ibiith|$.)ikff<:]die Plaintiff dcinutsv ^s :instaBoieisti in 
law by way of justification, on the following grounds.; !.i 

^ Jft, .That the plea avers noi posBtive- ofiefice^' SSdty^ 
Tbftt ihisr^.is ilp aY^rment; dflan in&riDation on aatb^itO' 
giviHiild 4lie wari(ant«; Sdlry^ Thatno offence handng been' 
ciiai|;ed; . I^aintiff cooy not. have., been leg^illy. alx^'st^dy. 
befer^^ indictfpmiit^ fbuod^ ^t^ily^ iTh^t the ad of the 
Defendant cannot be considered.: a$ ..a juidicial 'act*, butr 
merely as ministerial or extrajudicial; and that for such 
mi«is|er^l:pr.extr^'^udac]a}:apt the Ghlrf Juatiee klii^ble 
t^ ag. ^ctic^, aiMl ire^pQitj^ible iti; dainag^a tQ tfae^'^irty 
complaining. ,..•♦.'. . . ^',a/\i' 

:iJKi»mt 'be allpw6d9:.lbM.^.(tQ act intjqui^slian as cohi- 

g^inecj^p^^CW b^ legally :conDid«ri^ as impulabiB^ito ^ihe^^ 
efendant, in.ft -ca^^l^ 4IMi >^hailact^\ di^Unct .frd^ hia^ 
judicial functions ana privileges with which bis office ia 
cloth^, the qtt^WiwQUld ^be cpDcltwiveiy^ag^iiistthe 
p|§^ .;:@u^ it,«t4U*cisj.ft4naittfd by thft rfetmutjrei^, that;the 
i^efi^?j^a9t;^et#d:ia' ibp Hi^Jet.vas a, Jwdgt ; /la^idlit .had- 
IjQ^ gite^,Up>ia;^gi«iaept>t tbrtf in Picii^^ tio (wjipporiitbe • 
;^I§kintiff'#. pp^itioni^^ ti^e .^§t.H?u8jt,aj^W? 4»( be:4SRr4ly 
ii?ini8)t€i]jak a^i .pcn^i;ardi0ii?gi|ished frqjn ;ij«*flicial juia^' 
it ii|». c^c^dj ^ikPlJoi^'^ii .iMCt p^veiyJ^^jeinU: U?fJ ^i*o<- 
cannot be,i»#inft*ine(i smmtsJ^^ .ri I». tfee.pnf^gras^* 
' ot tbia ;di9cussion«i iDp.^defiDijti^ ha^ h^eor giv^n , or \i^V 
bpumlary e^aitt(i^hed» by whxch tjie act in. question Ti^- 
proyc^ ^ be ,e^clu4^jt. off^put put <?f ,tl>p spjbeife pEjtbfit' 
claps .cf , officii^ dui|e$, {Mroperly.rcaUed judie^^^ a^s; ^\^* 
tic^jshe^ Ijoip ministi^iaL If . it b^e os^nco f^t^(>li[$he4>. thfit: > 
thiB,^etir\iflu.e8tipa, eijiaq^ted ,frooi« J|n4 ^^*. ^PIF^P^^^ 

^^fea/W«l'^*^4^»i!^i^im^^^ *^w#f?».:it must. 
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^n t^» B.vgam»nt ^tand ti« aa iict purely jiidifUlf ^nd es 
suf^ it 'must be .exempted by the law fraai re§pOTsibili^y,t(>^ 
tbe pavty 6y action; M^cU argament. has be^a expeddeQ!^ 
in attempting^\tq. confine judicial acts to such s omy 4s areV 
done ill opea ftoiirt. But it has been (Jempnir^t^ci, that 
n^l^eth^r «uph acts as Ithat in question.be don^ by the Judge* ic^ 
€ibaxxib^orjseden(e ctfrid, the prlvijeges conrjected jivith th^ 
duties of the Judge's situation) and which are giyen for th^ 
]>abUc safety and advantagCi; in \fhich the security and ip^t 
dependence of the .Judge are ipt^woyen, inust necessarily 
a^aitapon s|)chacts> as if they are judicial.. Thejppsition, 
chichi lay down ^ is, supported by obvious principles, an4* 
the estabUshed authority of ^iayflf a JSarW,; 1>J Cq. 24«»! 
ivhich has been uniformly Recognized, ; Upon the^ fi|ce oft 
t|ie pleadings it^appeai;s,; jtbat the apt of the DefendaiyF* 
vhicb isL complain^ .pf> i^ the judicially ij^suiog a .legat 
process»,,to cpi^pel a^ ^ppearanjse ifi a mi^tter within tW 
jurisdiction. of tjie; Jpdg% and relating, lo/ttie Court of 
which he, i^tfie^Chi^Jqstici?,: , . ^ 

It further appears by the plea^ dnd it stands an admit'* 
ted fact, thai the Plaintri|F who complains here^ h^^, b^ien 
appr^hended by |i|e warra^f of the pefendtmt; and has 
been held lo hail, to app^r in the Kin^sBetKh^ wher^ 
the pause of thQ.comn^ittal b.v4 %^^ investigs^tian of tha 
oflfenc^ jii^^eby irnpi^ted, aice yestp4. ^od ^j^tached^ an<^ 
are put jn the. usual course qf 1^1 (nvektigation» ^s mat- 
ter y(\^\ch fs incident andpepi^liarly belonging to |h^t (^ourf. 
The warrant set of^t is good on the face o^ it, ^^ U the 
regular procesf» tp.|;)ring th^papty ipto that.Co^r^, in cases? 
of sini^ar n^isd^i^^^^nprs* . Th^ issqing of tji^t process i^ 
directly f nalpgo^s tQ, t(io^e orc^ers for writs ffou) this, and 
the other I^iw ^purts, called Jiats^ i^vhich are dailv and 
hourly ]ssu€>dit|'Phai;pber, by eyery Judge in the hall, in^ 
every oivil a($iQ^> iQfC9nlbrifity;tothe.law o^ England ^n^ 
frehnd fi^ pe^^rles^ Bift; in matters .,wl^ci^. relate tq 
breaches of; thep^e^:--*whichrbelpngao,tbe jurisc}ic^^ of 
ih(^ King's-Qet^ii m^i i^^ rp^peqtivp, Judges, all ^heir 
9Gts ill suph matter^t ^nd in relation to that po^Kt, are 
GOQsidefe^ as judici<|l acts ; thad^ is, . theg^ are the acts oi 4 
Ju%e, within^ the sphere qf bisJi^iciaL d^ity^ wfadch'i^ 
all that is necessary for the present argnmeiTt, 
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Herb^tWn Is'thelaiead^irtcl front of iha^- tfletOlIng/^ ^fcfr 
the Plaintiff cbhi^Tains' of ; tfnd 'on ifhich .m^c!r'eWH6Wftfe 
atrgumfen't hus been etpentJed, to shew t^i^'Ma[i^(t'Chafiii- 
Ifas befen "viilatea, ancTtliatthe PaltadtuhroTyB^^hi^ Hbe#ty- 
liias been outrageously atssalled. But rt is iii feet a'^com** 
plaint moving from a mati, who, on the cfasef «ow'li^*fei^ 
jrou, plunges out of the tjnbttoal where he stands *ite^*^{^ 
ihinal to be tried, and drags the Judge,' xdiof rciitlijrfedlilifi' 
amenable there, into this Cburt, that; Was fio cogfiiza^'S^^ 
of a* case tb which wp inttst forever be' straiigetsr, g6i?it' ^* 
i^latesto tM crim?riaJ ofiehc^, y^i\ch\htKih^k^B^)fi^orAf- 
fe competent to try. The cbrinlrhon and'Statirle Jaw of 
tjiese realms' have wHelv scciire tliie indepcrtddlfci^'df 'tll4-* 
judicial: order in the exeffcise; of their •^n'cfldnjJ, kgalili^^ 
th6 VejiatioUs suits and attacks 'pf^iyrifrited'parttfesi^Hs ^8^^ 
fis a^aibst the oVerbearlh^ aUHiority'tif the Chj^Vii ^-dik^^ 
Tj^se the Judges, fl-oftri t*B oMJiVary iiifiTitiftie^^'of ^tt;' 
rfiight'becdrtie timi8 adnrinisti^tot^of^' justice', rfnd'liiad^. 
quate guardians of the peuce^ the riglits^ rfttJUIhref ties of Ibi^* 
subject. 
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lii the'par'tiijWar'cafe^i'^here'^ f/as'giv^ii iitf 

iction tSo the parties, ag^rie^^cd agamst iHe Judge wite •<€*'» 
fuses the Writ of Ffabeds Coi-pits. ih vacation, $^. J^Snbkj 
t47 ;■ 1 Surr: 85p; an^ 5 J»«rr/ 1^43?'. In cbrwm^nlife^ pt^ 
A'at siibject,-thelatigufigebf'flVeiawi'l»; }'ykea ^W'^IP 
othe)' casesy 'tkey are atWierty ioet&cise theit^hfHttid'ldi^'"' 
cretiorif mthou^ WingUaUc'to ike 'actixm of ffi^^ lP^^4; 
hjid fkrs'saT/ the ffodks, 'hmost a^eeaMe^ t&tX^'jghtlfi^^^feffsoh 
of the taw, which r(f^laHy'is?ill not ^\tffer 'd\Jft^''$o^'titf^ 
Pile, for what he dots as Judgc^ in an Act(bh'b^^k¥'!PMi/^^ 
'Tls apposite td (he present case to db^ry^, ihn^Wi'^'p^f 
sages alluded'to, as testing to ads.invacatfdn^, *'<!^%iV{y'* 
be applic^m^'tb the ticts of a Jiidge^ d'crtie Jn Cft*nfti&tC 
Such apts of <^ Jiidg^ of tli> ICitig'* Ifendi in thd CHattf^ 
ber, if they belong tb'Ws 6ffi6e and rfelafe tb IMs ^CWW^ 
. ^rc constantly rcco^rifeed abti^htfoptied''« th^ rfa«"c}f ^W^ 
Coiirt at large, akhotigtt'tio ek.use sbbnld be theh-de^nrfi 
ing. So in the Kint'nnd WHitei Lord'Hard'oitcke'yta^^f 
$T. . Tile Court aita^hed eb6'T%rt^foir'«sdbe«€*^tfy^*e 
Chief Justice's ^^ll^ari-am, as ft' cohtfetn^ bPulitCoutt'*^ 
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^fn\^iS?^' ^^it^' Wf gpft^ and v^nerapleinha appears lo'lfavie* 
iriven.,hi8 ppi^iiQn,:iii 475a iipoh the; Habeas Corpus biff 

" '^ IPifWPTJ^r fp^,^rai>ry..deliv^iea U)\yiem, .And ir6\^ piTi^i-' 
I 4n .tnaL»v£lI ^utlienucaied volume, thd acts done br 
^;i5,th^^^\£|i^iW^^^ as tl/e acts dpire ijr Lourt; 

* 4^, J^e,^et^p^.^^ ipot^Qii Tor f^p^ attacoml^ut against :^f 
jjjiwtth? prints o^ a liljej firi the fame vorumejU^a^nst flic? 
avey^J^t^g^ W a^yWS;,^^VfiecT, b^. an 5>Td€r iUj<)lKTmb6r^ 
a.deripal.fi^LitAe la the recpra of an irirofmition affoiust 



•W^iM^'A^Wf-P'i^vPiM^^^f^'S^Wvt'rcou ijpt ue.punisu^ asIo^ 
f(ffO)]^^^Q{49 . mpMfj^atiJji. ^1 he hpel jyas^admuted td be gi'oss 
fflj^ii^^vgu^ jt'TO^ coh^e^e^,;t^i^,;tlj|' § 

CWt9;npc^tplqe:cp^jzai>fc of i|^ bv atoclnher^f.'^^Bu't Htar 
the worcls of Sir Earlfly Wdmoij ^< Thfsis ii'^ros^ cb^r^ii- 
*' upoa a Judge of this Court, of his endeavouring to^slil)- 

•'. W>5S?^^7/cft^ te.^ fpr ,vJluntal5^. pen 




« p^ace, the Court punishes the mobediente'i' ^by? 
^:»i..!? vci ».^.».;f^f>B nj^J jv/jd jj.ffi ajij'j;.i;..riti ^J, .^i ■ a. 



ifef %ii¥iy *f ith^ ^efdgaWtefc of ^ib^ (J|»Wh,^to»<3yfle^«he^ 
they A%> tcr rftMi^ #b^^#iM JB% M fife^^idaiteit'' 

•W.t4t.- \".t^' .^Btif fa r . • f CN/'.y^k. . , ^J-t n dT* rl -kill ■ . \ •»'{ f #Uk. w . Ti ■ I : ^f ^L U. 'J ix^^ 






proviso, tbatthey mav be reta^iiii^^ dmmifmmak' 



i A . Ait^ii^ai^tv %kbmi^' <i(p^MSm^ i^' 'm^'^s^/^ 







f^ lUt ahs«4rai^t^\or ilife^ M.ii^rtfife 'rW^'i Kj^^lHt'tt)is; 



«%i'lbr-hi^'j 



• 'aji-KipjejdH^«f«in'ls,'«i^H«e % i«¥»iab%fe;j<b( 
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Were the Plaintiff brought up on Habeas Corpus to be ejn- 
larged without bail 5 upon a return of the Warrant and 
Commitment, this Court would remand him. The War- 
rant is good on the face of it. 

* 

In fViUces^Sy ca. 2 WiL 150, on a similar motion, and- 
objections, Lord Chief Justice Praft said> that " the 
<* setting out the evidence was not essenti d to the validity 
•* of the warrant ;" and he takes the distinction as to 
Sudt/aj-cTs case, 2 Vent, wliich was a commitment in exe- 
' cntion on a conviction of an inferior court, which con- 
viction must set out the evidence, that the superior court 
may judge of it ; but that Coke, Hale, and Hawkins had 
not considered that essential, in a warrant to arrest ; and he 
goes on : "I rely on the silence of the case of the seven 
*< Bibhops, when the similar warrant was' not objected to 
•* by Defendant's counsel, the greatest lawyei's of that 
•* day, and all lovers of liberty." But the argument as 
put here, would be to disarm the Conservator of his most 
salutafy powers. If all the formalities contended for, are 
to be obseiVed by. the Chief Justice and his brethren, what 
will become of -the public safety, in the variety of instances 
mentioned in Haky P. C. and 2 Rolle, ab 134?, where 
the Judge may order his Tipstaff to arrest? are tenm, and 
without warrant ? If there was not such a power justifiabldr 
and ready in acting, on the pressing occasions of imminent 
danger, the sudden bursts of outrage would scoff at the 
impotence of the first Magistrate in the law. 

f 

Suppose the not uncommon case of hasty and wrong- 
headed young. men, hurrrying with mortal weapons to 
combat with each other, shall the C%ief Justice, though 
apprized of what has become obvious and n^^rious,' 
and almost in his view, demand. an information on oath> 
as an indispensibic preliminary, before he interposes 
bis authority ? And shall his authority wait, unj;il he shall 
be told> that the miserable survivor v?as distracted at 
the perpetration of a crime> which no power was com- 
petent to prevent ? Suppose the fury of a maddening mob, 
headed by an infuriate Lord George GordoUy as in 1780, 
is the &tst mi^strate to remain in passive inactivity, until 
Ae pmonS'Shdl be in' flames, and until the conflagratimi 
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gpreod to the house of the Chief Justice hiinself, and 
had left nothing but the red-hot walls fot the affrighted 
citizens to look at. Perhaps some incendiary of the law 
may be found — such as told .ind advised Lord George 
GordoUy to say " go on with good speed^in your popular, 
pursuit"— 'tis now vacation — even the Chief Justice cannot 
tend his . warrant to arrest one of your friends, until he 
bas« got an information on oath against him i and if he 
doeS) I will undertake to pi'ove, that he cannot justiiy> in 
M action, to be brought in the Common PJeas. — He 
might perhaps proceed to urge, that the Chief Justice^ 
who n^y be a great man in his courts which sits only a 
Jew hours in each day of term, and for a few days in the 
year^ is now in his cbambei: — his great authority an^ his 
robes are laid by ; and you may now consider him as 
impotemty as with a fooFs cap, and a straight waistcoat*'^ 
This demagogue might urge — " 'Tis of the utmost Ijod- 
!* sequence to the cause^ to shew him^ that although he ia 
rendered by the law of the land} independent of the Crown > 
we hokl a tnore terrific sovereignty* to kee^ him in awe; 
and to render him unnerved and impotent; and to 
worry him by litigation and insulti'' 

Where then should we look for th^ guardians of the 
public peace» The independence of the Judge would be 
** ike baseless JaMc of a visiotiJ* But thank God we can 
repudiate this dangerous and unfounded doctrine ; other- 
wise ^^ people would be drawn, to look for military 
interventions, to shield them against the s^narchy and 
tymniiy of revolutionary ruffians* 

. J come now to a part of the Plaintiff's argument, which 
^ould endeavour to obviate the glaring consequjenc^ of 
clashing jurisdictiansi. Upoa this plea> thus demurred to^ 
it appears^ that in con^uence of the Weirrant and arrest^ 
the party Plaintiff, and the cau^e in which he is held to 
bMil are, in contemplation |of law> sub judicey in a cause 
in the King's-Bench. The present action is sought to be 
converted into a species of. Certiorari^ to remove that 
original cause into this Court. ..In the case of Burdett v« 
jUibot^ as fully reported in H East. 64, Hdrqyd for the 
Plaintiffi itt arming $he Demurrer to the I>efendant'» 
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plea, which <8et forth the order of the Commons, 9nd 
relied on it, Holroifd fortius Plaintiff there admitted, that, 
if the matter had come before the Court on a return to 
an Habeas CojpuSy the Court would have remamled the 
plaintiff; *< becatcse,'* said he, " He isj a^ it were^ it^ 
custody i in the committing Cmirt^* — (so situate exactly, is 
^he Plaintiff* here) apd Hobyoyd goe& on to argue, that 
« if the Court were to discbarge the Plaintiff, it would 
*< be assuming a jurisdiction over proceedings of another 
<< Court," But he proceeds to argue, ** that the party 
*^ may have his action t if aggrieved j*' disputing tha 
privilege to commit. Lord Ktlenlorough immediately ob-*. 
served > " then you give up BiisheCs case, which was a 
** similar interference.** HoUoyd then makes the dis* 
tinction, that " BusheVs case was a. committal by a Court 
** of Oyer and Terminer.^* Lord Etlenborough then ques- 
tions the position in BusheVs case, *^ that the committal 
<^ and the cause of it ought to be made appear to th^ 
*? Ipoiirt, where the Habeas Corpus is returned> as it 
<< appeared to the Court committing." Hqlroyd then 
starts another distinction^ between a committal as in 
BmrdetVs case, being a sentence of punishments and 9 
committal for trials which must take place in a reasouablo 
time, or the prisoner be discharged ; in which case Ho^ 
Iroyd^s argument necessarily infers^ that in such a case of 
an arrest (as b(^re] by way of process « to hold to bail in 
another jurisdiction, (and that too, the first criminal 
Court) it cannot be questioned. In p. 128 of the volume 
last cited, during Mr. Hohoyd's very ingenious argument, 
Mr. Justice Bayly observes to him^ that he had not 
answered the question that was put to him, viz. " whether 
^^, an action would lie in the Common Pleas against aa 
officer of the King^s-Bench, for executing its Warrant 
for a contempt? to question the validity of the commit^ 
ment ;~ or whether an action would lie against the Judge or 
Judges, who signed such Warrant?" Holroyd answers, 
« eertaiqly no auction will lie against the Judges^ they are 
^< answerable in another way, and no action will lie against 
•^ them." 

. Heve.thep. the Counsel for Mr. Ta(0e in Ireland^ have 
SPt.a fuU fin^wer An4 refutation from ii^ir Francis Qur del fs 

D d2 
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Counsel in Westminster HalL Holroyd there supposed a 
case where the Judges might issue a Warrant, in a matter 
of which they had no Jurisdiction j and which appeare<l 
so on the face of the Warrant, on return to the Habeas 
Corpus. 

Lord Ellenboratigh asks, " is tliere any case, where 
«< when such discharge had been refused on an Habeas - 
*< Corpm^ that the Court has held' oat the consolation, that 
** though they could not discharge, yet that the party had 
•• his remedy by action ;" Lord Ellenhorough then adverts 
to the cases of Cro5&V and Oliver, and snys, that *' Ser— 
^* jeant Glynn never advised an action of Trespass? after 
** they were remanded ; and none was ever brought* to 
*• leave the matter of Law to the Jury." 

' Demonstrably, ihiit is the struggle by the Plaintiff 
here; and that too, without adverting to the principle in' 
'Morgan v. Hughes 2 Term. Rep. t^3, where it was incum- 
bent 6n the party> in an action for malicious arrest, to 
shew the cause at an end ; but here the pleadings, as they 
now stand in this case> lay a foundation to presume, that 
the present Plaintiff may be at present a convicted Cri- 
minal in the Court of King^sBench^ seeking from a Jury 
in the Common-Pleasy to make the Chief Justice reprize 
the Plaintiff the full amount of the fine, which he may- 
have been sentenced by the Kingh-Bench^ to pay to the 
Crown. 

When Magna Charta is said to be infringed by the 
issuing of tlie process, or Warrant in question, we should 
recollect, that the Plaintiff complains of an unauthorized 
force of the Defendnnt, in issuing the judicial process 
spread in the plea, which is demurred to. 

The arguments in BusheVs case have been resorted tb, 
where much encouragement was given to bring an action 
against the Recorder of London^' and others of his Cqurf, 
in a case which savoured strongly of oppression — yet, 
when this action was brought before Lt^rd Chief Justice 
Hale and his brethem in the Kin^s^Bench^ on a motion 
in that Court on the part of the Defendant for time to 
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pleads thiit just and constitutional Judge expresses himself, 
without doubt or hesitation, as follows; ** That tlie a<;tion 
** would not lie ; and that altliough the Judgment of. cowi- 
** niittai had stood reversed,, by the proceeding on the 
** Habeas Corpus in the Common" Pleas 9 yet, no action 
*« could be maintained against the Judge, for suc.h Judicial 
** act.*' That indeed, was a case of actual imprisonment 1 
but this is a complaint of one, wlio disdains to. be rendered 
amenable to that Court, where, in contemplation of Law, 
he is in custody* 

I thank God ! that no Judge can be found in these 
times, to indulge malignant feelings of oppression $ luit 
if such a wicked and untoward spirit should contaminate 
the Judgment seat or Judge's chamber, the delinquent 
would soon find himself made responsible in Parliament^ 
to the King- If the Judges of the Kin^s^Bench are to be 
harrassed s^atim^ in cases like tlie present ; and that they 
are not only to be libelled and calumniated for their Judi- 
cial acts? but to be hunted through the Law Courts, by a 
set of men, who disclaim all authority of the privileged 
orders of society, — if such proceedings are tolerated and 
legalized by the Judgments of the Common Pleas, it. 
would be administering to the passions of angry agitators, 
— men of ordinary nerves will loose their firmness in tlie * 
Judgment seat, and a revolutionary Tribunal would soon ^ 
be substituted in the room of our judicial order : — If iheit 
characters, their privileges, and their robes are torn from 
their shoulders and trampled in the dirt, — without the or*, 
dinary protection even by Law to the humble Magistrate, 
I say, the Justice of Peace would be the more enviable 
man. From the 2 1st James I. to the ^Sd George III. agrcat 
code of statutes exist in Etigland and Ireland, defining tlie 
powers of Justices of peace, and officers of the Law and 
Revenue — -The same Laws afford them great advantages, 
of defence, of notice, and of pleading the general issue, 
without the embarrasments of pleading special justifica- 
tions ; and the Law remunerated them with double costs, 
if sued widiout foundation-^But where are the similar 
protections, in the statute books, for the. Judges of the 
land-^There are none such ; and the necessary inferrence 
is, that the immemorial sense of the Legislature is, that 
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Hat privileged orAev is protected, by pecuKar, ihlicrenf, 
and unquestioni'd privileges ; otiierwise, they never could 
have remained unprotected against vexatious litigaUon, 
ttpon every frivolous occasion. Some difiiculty arose in the 
case of general Warrants reported 11 State Trials 320; 
and Ke?^ v. Marburj^^ 1 Ha, PL c. .i62 as to the privileges^ 
to which a secretary of state was euthled^ in issuing hia 
Warrant ft)r minor ofience6-.-It is not for roe to animad* 
vert upon the Judgment of the great man^ who pro- 
iNKinced a Judgment in that case, with popular applause ^ 
but I find Lord Kenyon^ in i>^ar<2'5 case of modern a utho« 
tity» questioning that decision*. ■ ^ 

But was it ever doubted^ in that or any other case, 
vntil the present, that the privileges of the office of the 
Lord Chief Justice attend upon hiefi> as incident to hia 
office^ in every department of his official duty, and ia- 
eveiry part of the reahn» within which he is Chief Justice ?. 
The power of a Judge, sitting in Court during the .tenns^ 
does not an>ount to one i'ourth i>art of each revolving year. 
Is it for that short period only, that the Chief Justices aret 
to be considered > as Judicial ; and on all other occasiona, 
as laereiy ministerial, and liable to action ? — There is na 
question, that the Justice of peace, in his ministerial capa<^ 
city, k liable f but could the Kin^s Bench entertain eouw 
plaint or information against one of it's own Judges^ ia 
his own Court for having issued the process of their 
Court ? — Tlie King^ s-^Beffch could not, would not, onglit 
not. But 'tis argued, that the Cc^/raon P/^as^ would, coidd^ 
and mij^ht ; artd in the Language of the Law, that great 
Law officer, the Chief Justice is now attached to answer^ 
and awaiting our decision, whether we shall retain him aa 
a Defendant) to answer for the exercise of his judicial 
discretion, in matters within his special Jurisdiction, and 
of high importance to the publick peace, and most pre^rr 
fy submitted to his judicial wisdom. 

The transaction in qirestion arises out of an Act of Par*? 
Kament, creating otfcnces spread on the face of the war-f 
raut> as setforth in the plea, which act was made toguar4 
against a prevalent mischief that the history of oiur owti 
times had evlnc^ to-be productive of danger to the states 
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It^a« a matter of no incoiisiderable momenty to have the 
highest juilicial sanction to the process and warrant, framed 
upon a modern IStatute, and giving operation to ihe law. 
The oiFence described in the warrant, is founded on Che 
convention Act of 1793, We all know the history of that 
law, the preamble of which was soon followed by the le- 
gislature of England in her enactments, to nieet tlie pre^ 
valent niischiefe of the self-elected societies, and t\\e 
Cumultuous assemblies who filled the audiences of suck 
enlightened revolutionists as orator ThetwaL When Lord 
Grenville^'^in the House of Lords, enforced tlie necessity 
of those laws, he wisely observed, " that those clubs and 
f< societies, in imitation of the simi'ar societies in 
** France f were founded on, what was called, the rights of 
** man; they were rights however, (as. they explained 
^* them,) such as were incompatible with law, religion^ 
«< order, and morality," These societies had eloque&t 
partisans ; petitions crowded the table of the House of 
Connmons ; and Magna CAarta and the Bill of Rights were 
sounded forth with popular confidence. *' Lejc denique 
lata*' This law of ^e Irish legislature wa8> in principle^ 
adopted in England ; and the political fame of Sir Wiiiiam 
Grants in the course of the viebates on that subject, raised 
him to conspicnous eminence by his luminous argument^ 
which settled the vibrating opinion. The laws in each 
Countiy in pari materia^ Were the same in principle* 

4 

The licentious spirit in England was put down by th« 
vigour of the law,- and the returning good sense of the 
people. When it was of late unfortunately become Impe-* 
ritively neces^ry to bring that convention Act into opera^ 
tion here, I cannot subscribe to the confident assertion of 
its having been unbecoming tlie high office of the Chief 
Justice, to grant a warrant which might have been issued 
by a common Magisti'at^. As this argument has been 
obtruded upon the cas^, I think it right to say, that in 
my opinion, it was. a well advised measure to resort to the 
highest Judicial authority, who was competent to give his 
aanction to tlie warrant, which delineates and defines the 
, offence, with legal and technical accuracy. The present 
action is a bold eflbtt to render the law inoperative in Ire* 
IfiTuL If th(? Defittidaat had been an inferior Magistrate, 
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•Tanderons pnWications and liabiiity to action, might 
create terror in the bumble mind of an ordinary Justice of 
the Peace, to deter him from issuing his warrant, in the 
first instance of acting upon the statue : but the law offi- 
cers of the Crown would have been culpable in the extreme, 
where the peace of the Country was at stake, if they bad not 
taken the most effectual means to prevent the inchoate 
mischief, with the aid of the first criminal Judge, — to make 
the piirty amenable to the highest criminal tribirnaii, to be 
dealt with according to law. If matters had not been so 
conducted, the law might have been condemrted as a dead 
letter, and become rusty as old armoury in the Tower, the 
fectrons might then exult — ^that they had worked a virtual 
repeal of the law. 

In the case of the King v. Despard, 7 Term Reports, when 
Ferguson moved for the prisoner's discharge, who was com- 
mitted for treasonable practices, as the warrant had not 
deliniated his offence with certainty; and it was argued 
tiiere as here, that there was no adjudged case upon the 
point; but it was well answered,' that if no point is to bo 
Considered as law, unless it has been judicially decided, 
then farewell the law of the land, and it is sufficient, if it 
has been considered law at all times- It has been observed 
also, that no snch plea as the present, ever was judicially 
sanctioned ; that is probably true, for ticii such action wai 
ever brought before ; and as Lord, Kenyon observed, ia 
rte case I have last cited. ^* Though experiments of this- 
♦« kind are frequently made, they seldom succeed. I will 
** not" said he " overturn the law of the land, as it has 
*' been handed down to me. It is not for Judges, who 
** are to watch ever the law, to overset it. I am clearfy 
** of opinion, that if we are to yield to this argument, we 
" 9bouM forget the duty we owe to the public." Before 
I conclude, let me compose the hitherto undisturbed ashei 
of Lord Chief Justice IVilmdl^ of whose diaracter and 
opinions much has been mis^conceived. On the present 
occasion, I cannot humiliate that great man's memory, by 
entering into a laboured vindication of one of the purest 
judicial characters> that evef adorned Westminster Hall* 
'.riiere Wilmot has ever been considered <* Clarum et venera^ 
hUe Twmen/' hU opinions and Judgments are tkerej^ a» I 
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iiope they will be here^ of high authoritv ; and are treat- 
ed with respect, whenever they are cited ; as in the late 
case of Burdet a Abboty when the Attorney-General re- 
sorts to his admirable argument ^ as he calls it, in The King 
V. Jlmon. 

I think that the public and the profession of the law 
have an honourable duty, as well as interest, in hand- 
ing down his reputation, unsullied to posterity. I hope, 
that it may not be taken amiss by those who have express- 
ed sentiments of a different kind, that I make this en- 
deavour, to remove their impression — It is not my in- 
tention^ *• To wound the livings whilst I shield the dead'^— 
In tlie volume of his opinions, so often quoted, there is 
given a great legacy to learning and the law. But in the 
history rf Sir Eardly Wilmofs virtuous and laborious life, 
he has left, what is still more valuable to our profession, 
and to the world, — he has left the most perfect model of a 
learned, upright, and constitutional Judge, which those 
who succeed him should be zealous to imitate. — It never 
was even insinuated, whilst he lived, that he was a servile 
adulator to, or dependant on any superior j or that he was 
guilty of a mean and vicious splicitude for a paltry popu- 
larity ; but he was the 

*• Justvm et tenacem propositi virum^* 
Non civium ardor pravajubentium^ 
* Non vultus instantis Ti/ranni — mente quatit solida. 

I hope, for the honor of the Bench, that the people 
will never want such faithful guardians, to protect them 
ajzainst the oppressions of the mighty, or the licentioaii 
'[i^ranny of a mob. 

There never was a period, when a man of proud virtue, 
and unshaken firmness, in asserting the authority of a 
Chief Justice of the Kin^s-Bench^ and those privileges of 
his ofiice, of which he is a trustee, was of more value to 
the publick — Tlie ^dignified fortitude of such a Judge, is 
one of the best protections of a free and brave people ; 
and will be his best support in the performance of his ar- 
dlipus duties, amidst the various attacks of slanderous 
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ftssailants^ and the agitated fennc»r of infiuiated 6tC* 

tions. 

Sifractus illabUur Qriis^ 
Impavidumjirieni ruirue. 
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